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United States of America, 

District of Columbia , ss: 
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Be it remembered: That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington,! in said Dis¬ 
trict, at the times hereinafter mentioned, t)ie following 
papers were filed and proceedings had, in the ajbove-entitled 
cause, to wit: 
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Declaration. 

Filed November 25, 1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 80549. 

Julius I. Peyser, Plaintiff, 


American Security & Trust Company, Defendant. 

The plaintiff, Julius I. Peyser, sues the defendant, Amer¬ 
ican Security & Trust Company, for that heretofore, to-wit, 
on the 2nd day of June, 1931, the said defendant, together 
with one Edward B. McLean, as trustees of the Estate of 
John R. McLean, deceased, were the owners of all of the 
capital stock of The Washington Post Company, a body cor¬ 
porate of the District of Columbia, engaged in the publica¬ 
tion of a daily and Sunday newspaper; and for that the 
last will and testament of the said John R. McLean, de¬ 
ceased, provided that no sale of any of the newspaper prop¬ 
erties, or of any interest therein, belonging to him at the 
time of his death, should be made bv his trustees until the 
same should first have been approved in writing by his 
friend, Francis T. Homer, provided he be living and capable 
of attending to business at the time thereof; or if he should 
fail to approve, then without the written approval of his 
said son, Edward B. McLean; and for that on, to-wit, the 
day and year aforesaid, the plaintiff did procure, introduce 
and furnish to the said trustees a responsible purchaser, to 
wit, David Lawrence, Incorporated, a body corporate, which 
was then and there ready, able and willing to purchase cer¬ 
tain of the assets of the Washington Post Company, upon 
certain terms and conditions, and then and there made the 
said trustees an offer to purchase such assets, including 
the trade name and good will of the newspaper known 
2 as the Washington Post, the said assets being specifi¬ 
cally mentioned and described in a certain written 
offer hereinafter referred to, for the sum of $3,000,000 of 
which $20,000 in monev was tendered with said offer and 
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of which $780,000 in money should be paid on or before July 
15,1031, the remainder of $2,200,000 to be paid! in first mort¬ 
gage bonds of the said David Lawrence, Incorporated, or its 
corporate assignee, due twenty (20) years ajfter July 15, 
1931, bearing interest evidenced by coupon^ at the rate 
of five per centum (5%) per annum from date until paid; 
that said offer of David Lawrence, Incorporated, was in 
writing, duly signed, and embodied all the terms and con¬ 
ditions pertaining thereto; a true copy thereof being an¬ 
nexed hereto and made part hereof as though specifically 
set forth in this declaration, the same being marked “Plain¬ 
tiff's Particulars of Demand’’; and for that thereafter, to 
wit, on the 3rd day of June, 1931, the defendant and the 
said Edward B. McLean as trustees of the Estate of John 
B. McLean, deceased, in writing, duly accepted the said 
offer, and dulv affixed their signatures at the; foot of said 
offer immediately after the word “Accepted”;| and for that 
the .plaintiff’s acts in this connection were the procuring 
cause of the contract of sale aforesaid: 

And for that, at and prior to their acceptance! of said offer 
the defendant and its said co-trustee undertook and prom¬ 
ised to pay to the plaintiff for his services irj negotiating 
and procuring the same, a commission of to [wit, five per 
centum (5/V ) of the first Five hundred thousand Dollars 
($500,000) of the purchase price, and two and a half per 
centum (2 1 -_>) of all over and above that amount, to wit, 
the sum of Eightv-seven thousand five huiutred Dollars 
($87,500); ‘ ^ j 

And for that by reason of 1 he premise^, the defend- 
3 ant and its said co-trustee further promised and un¬ 
dertook to and with the plaintiff that they would take 

all necessarv steps to obtain if possible, the approval or rati- 
• * | 

fication bv this Honorable Court of the said offer of the said 

• | 

David Lawrence, Incorporated, so accepted bvjthe trustees 
as aforesaid; 

And for that thereafter, to wit, on the loth day of June, 
1931, the defendant and its said co-trustee, in pursuance of 
their promise and undertaking to and with thej plaintiff as 
aforesaid, filed in this Honorable Court, in Equity cause 
Xo. 35,390, their petition for instructions, in arjd by which, 
among other things, they reported to this Honorable Court 
the aforesaid offer of the said David Lawrence, Incor¬ 
porated and attached thereto as Exhibit A thereof a copy 
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of the said offej-, and informed the Court, among other 

things, that the ; commission liad been fixed, and that the 

proposal of purchase was considered by the defendant and 

its said co-trustee for the best interests of the estate, the 

life tenant and the ultimate beneficiaries; and tliev sub- 
* • 

mitted it to the Court for approval, the prayers of the said 
petition being, among other things, that the Court may ap¬ 
prove their acceptance of the offer of David Lawrence, In¬ 
corporated, for the purchase of The Washington Post, and 
mav authorize the consummation of the sale of the said 
newspaper, its properties and franchises in such manner as 
the trustees and their counsel may deem for the best in¬ 
terest of the estate: 

And plaintiff further avers that thereafter, to wit, on the 
25th dav of June, 1931, the defendant, without the consent 
or approval of its said co-trustee, and without obtaining the 
consent required by said last will of John R. McLean, de¬ 
ceased. filed a petition in this Court, in said Equity Cause 
No. 35,390, and therein reported to the Court an alleged 
offer of the Washington Times Company, a corporation, 
to purchase the newspaper franchise and certain 
4 other assets of The Washington Post Company 
and or the stock of The Washington Post Company, 
for the sum of $3,000,000, to be secured by certain bonds; 
and the said defendant, without the approval of either 
Francis T. Homer or said Edward B. McLean, recom¬ 
mended to the Court the acceptance of said offer of the 
Washington Times Company, although under the terms of 
the said last will and testament of said John R. McLean, 
deceased, (as the defendant well knew), the said newspaper 
could not be sold without such approval; and the Court, as 
the defendant well knew, without the approval required by 
the said will, was without power to approve or ratify such 
offer, the first-mentioned person, Francis T. Homer, being 
at the time of said offer dead, and the said Edward B. Mc¬ 
Lean having expressly refused to give his consent or ap¬ 
proval to the said offer. Nevertheless, in and by said peti¬ 
tion, the defendant, in violation and disregard of its promise 
and undertaking to and with the plaintiff, in writing ex¬ 
pressly withdrew the recommendation which it had there¬ 
tofore made of the acceptance of the offer of David 
Lawrence, Incorporated, so procured by the plaintiff as 
aforesaid, although at said time it had no offer for said 
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j 

newspaper which was more advantageous tlihn the one pro¬ 
cured by plaintiff, and no offer which could liave been rati¬ 
fied. by the Court, with the exception of the said offer of 
David Lawrence, Incorporated. And thereafter, the said 
defendant and its said co-trustee, notwithstanding their 
promise and undertaking aforesaid, made 11 b effort what¬ 
ever to obtain the Court’s approval or ratification of the 
last mentioned offer, but on the contrary, by jtheir acts and 
conduct, prevented such approval or ratification by the 
Court. j 

And plaintiff further avers that defendant failed to per¬ 
form its aforesaid promise and undertaking to take 
f) all necessary steps to obtain, if possible! the approval 
of the Court of the offer procured by plaintiff; or to 
pay to the plaint iff the sum of Eighty-seven [thousand five 
hundred Dollars ($87,500) or any part thereof: and plain¬ 
tiff thereby lost the commissions which he otherwise would 
have received, all to the damage of the plaintiff in the sum 
of One hundred thousand Dollars ($100,000.0(j). 

Wherefore, the plaintiff brings this suit, andjelaims of the 
defendant damages in the sum of One hundred thousand 
Dollars ($100,000.00). ! 

WILLIAM C. SULLlVAN, 
MILTON STRASBU^GER, 

Attorneys for Plaintiff . 

i 

Plaintiff's Particulars of Demand j 

i 

Juiie 2, 1931. 

Washington Post Company. 

Mr. Edward B. McLean, 

American Securitv <fc Trust Companv, I 

Trustees of the Estate of John R. McLean,!Deceased. 

i 

Dear Sirs : 

i 

j 

Our understanding is that Mr. Edward B. .McLean and 
the American Security & Trust Company, as [Trustees of 
the Estate of John R. McLean, deceased, are! the owners 
and holders of all of the outstanding capital jdock of the 
Washington Post Company of the District of Columbia. 

Our understanding, further, is that the Washington Post 
Company is the owner of the following properties (herein¬ 
after called “properties”): 
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The trade name of the Washington Post; Associated 
Press membership of the Washington Post; the Associated 
Press franchise of the Washington Post and all bonds 
and all contract rights pertaining thereto; daily and 
(5 Sunday circulation and list of subscribers of the 


Washington Post, with all files, records, and equip¬ 
ment pertaining thereto; all advertising contracts and all 
files, records, and equipment pertaining thereto; the good 
will of the entire business now operated under the name of 
the Washington Post: the real estate, plant, machinery, job 
printing equipment; delivery equipment, automobiles, fur¬ 
niture and fixtures, supplies, including paper stock, inks, 
metals, and other plant supplies, inventories, and all files 
and records pertaining thereto, being all of the properties 
of the present owner of such assets except cash, notes, and 
accounts receivable, and stock and bonds other than the As¬ 


sociated Press bonds. 


We hereby offer to purchase such properties upon the 
following terms and conditions; 

1. That the consideration of the sale of such properties 
to us shall be $‘>,000,000, of which $20,000 in money is ten¬ 
dered herewith and of which $780,000 in money shall be 
paid on or before July 15, 1931. The remainder of $2,200.- 
000 shall be paid in First Mortgage Bonds of the under¬ 
signed company or its corporate assignee, due twenty (20) 
vears after Julv 15, 1931, bearing interest evidenced bv 


coupons at the rate of 5% per annum from date until paid, 
pavable semi-annuallv on Januarv 15th and Julv 15th of 
each year, which bonds may be retired at the option of the 
obligor at any time after issuance by the payment of the 
face amount thereof plus all unpaid accrued interest includ¬ 
ing interest computed for the fractional period after the 
date of the last maturing coupon. Such bonds shall be 
secured by a first closed mortgage for $2,200,000 on all of 
the properties purchased hereunder except said real estate, 
machinery, and equipment now constituting the plant of the 
Washington Post, which mortgage shall contain a 
7 provision that beginning July 15, 1937 and on each 
July 15th thereafter to and including July 15, 1946, 
there shall be deposited by the obligor of such bonds in a 
sinking fund to be held and managed by a trustee selected 
by said obligor and the trustee for the bondholders one- 
fourth of the net earnings of the undersigned company or 
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its corporate assignee if such net earnings shall equal or 
exceed $200,000 for the next preceding vearl If for any 
of such years the net earnings be less than $j200,000, there 
shall nevertheless be deposited by such obligdr in the sink¬ 
ing fund $50,000 in discharge of its sinking fupd obligations 
for the year, and said Trustee shall purchase with the 
money so deposited bonds at not exceeding par with accrued 
interest. 

Said mortgage shall contain a further provision that be¬ 
ginning July 15, 1947 and on each July 15th |thereafter to 
and including July 15, 1951, there shall be deposited by the 
obligor of such bonds in such sinking fund bne-fourth of 
the net earnings of the undersigned companjy or its cor¬ 
porate assignee if such net earnings shall equal or exceed 
$400,000 for the next preceding year. If for a|nv year after 
July 15, 1947, such net earning be less than $^00,000, there 
shall nevertheless be deposited by such obligor in the sink¬ 
ing fund $100,000 in discharge of its sinking fund obligation 
for the year; Provided, however, that the aggregate amount 
of such sinking fund deposits shall in no eveiit exceed the 
amount of said bonds outstanding. After the payment of 
all expenses of the sinking fund all amounts Iso deposited 
therein with any accumulated income shall be }ised to retire 
such bonds, in whole or in part, at or before |the maturitv 
thereof. 

2. That in the event the undersigned company or its cor¬ 
porate assignee shall sell said real estate or machinery or 

equipment excepted by the foregoing paragraph 
8 from such mortgage, in whole or in parti, all amounts 

received by the undersigned company or its corporate 
assignee therefor, immediately upon receipt,! shall be de¬ 
posited with the Irustee of the sinking fund tjo be used by 
such trustee for the retirement pro tanto of such bonds at 
or before the maturity thereof, and said trustee shall pur¬ 
chase with the money so deposited bonds at not exceeding 
par with accrued interest. 

3. That on July 15, 1931, upon the payment j>f the money 
consideration of $780,000 and the delivery o|f the bonds, 
herein specified, you will convey, transfer, arid deliver to 
the undersigned company or its corporate {assignee the 
complete unencumbered title to and all property rights in 
and to all such properties without any liability on the part 
of the purchaser to pay or otherwise satisf\j any of the 
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debts, obligations or undertakings of the present owner 
thereof or any claims, demands, or judgments against such 
owner. 

4. That before the consummation of such sale the neces¬ 
sary steps will be taken by you, without cost to the under¬ 
signed company or its corporate assignee, to obtain if pos¬ 
sible the approval or ratification by the proper Court of 
the District of Columbia of the sale of such properties to 
the undersigned company or its corporate assignee for the 
considerations herein named, and to pass to the purchaser 
the complete, unencumbered title to all such properties. 
Similarly, you will, without cost to us, defend any and all 
proceedings or other efforts to invalidate, set aside, or de¬ 
lay the sale of such properties to the undersigned company 
or its corporate assignee. 

5. That all taxes on such properties or any of them for 
anv vear antedating the date of the sale thereof shall be 
paid bv von and all such taxes for the current vear shall 
be prorated between the buyer and the seller on a time 

basis. 

9 b*. That this offer is made by David Lawrence, In¬ 

corporated a corporation organized under the laws of 
the District of Columbia: but said David Lawrence, Incor¬ 
porated, shall have the right to substitute as purchaser of 
such properties a corporation organized under the laws of 
the District of Columbia or the State of Delaware having 


the corporate name of David Lawrence Publications, Inc.; 
and if such substitution be made, the substitute corpora¬ 
tion shall acquire all of the rights and be subject to all 
of the liabilities and obligations herein granted or assumed 
by said David Lawrence, Incorporated. 

7. That your acceptance of this offer may be evidenced 
bv vour signatures affixed at the foot hereof, immediatelv 
after the word “Accepted”. Such acceptance, if made, 
will serve to convert this offer into an agreement of pur¬ 
chase and sale subject to the approval of the Court, bind¬ 
ing on yourself and on the undersigned company and its 
corporate assignee. 

Neither the undersigned company nor its corporate as¬ 
signee assumes anv liabilitv whatsoever for anv commis- 
sion or other charge made for consummating or assisting 
in the consummation of the sale herein proposed. 


This offer of purchase will expire on Saturday June 



1931, at 12 o’clock,;noon, unless accepted in writing before 
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that date and hour. If it be not accepted on pr before the 
date and hour just mentioned you will be under obligation 
to repay to David Lawrence, President of the! undersigned 
company, not later than June 8, 1931, 3 P. M., the entire 
amount ($20,000) tendered herewith as part of the consid¬ 
eration of the sale proposed herein. If you accept this 
offer but, for any reason other than the inability of the un¬ 
dersigned company or its corporate assigned to consum¬ 
mate the sale herein proposed, such sale be jnot consum¬ 
mated, then you will be under similar Obligation to 
10 repay to said David Lawrence at once Isaid amount 

of $20,000 tendered herewith. | 

If this offer be accepted the undersigned company or its 
corporate assignee will accept an assignment or subletting 
of the lease now covering the Washington P<bst property 
on E Street between 13th Street and 14th Street, Washing¬ 
ton, District of Columbia, and will thereupoii assume all 
of the obligations and be entitled to all of !the benefits 

^ i 

thereof. | 

Respectfully vours, 

DAVID LAWRENCE, INCOR¬ 
PORATED, 

By (S.) DAVID LAWRENCE j 

President. 

j 

Jurie 3, 1931. 

| 7 

AMERICAN SECURITY AND TRUST COMPANY. 

Attest: 

(S.) FREDERICK P. H. SIDDONS, I 

Sccretani. 

* i 

i 

[Seal of American Security & Trust Co.j 

Junb 6, 1931. 

•\ ccpnf pm * 

(S.) EDWARD B. McLEAN, j 

(S.) CORCORAN THOM, ! 

President, 

Trustees of the Estate of 
John B. McLean , Deceased. j 

i 

! 

i 


i 
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Amended Idea. 


Filed February ‘Jib 1932. 


1. Now comes the defendant, American Security and 
Trust Company, and, with leave of Court first had and ob¬ 
tained, liles this amended plea to the declaration of the 
plaintiff in the above* entitled cause. In reply to said decla¬ 
ration. defendant admits that on or about June 2d, 1931, 
defendant, together with Edward B. McLean, as trustees 
of the (*stat(* of John R. McLean, deceased, were the owners 
of all of the capital stock of The Washington Post Com¬ 
pany, a body corporate of the District of Columbia, en¬ 
gaged in the publication of a daily and Sunday news- 
11 paper: admits that the last will and testament of the 
said John R. McLean, deceased, provided, in sub¬ 
stance, that no sale of any of the newspaper properties, or 
of any interest therein, belonging to him at the time of his 
death, should be made* by his trustee until the* same should 
first have been approved in writing by his friend, Francis 
T. Homer, provided he be living and capable of attending 
to business at the time thereof: or if he should fail to ap¬ 
prove, then without the written approval of testator’s son, 
Edward B. McLean: admits that plaintiff introduced to de¬ 
fendant. as trustee, a prospective purchaser, to wit, David 
Lawrence, Incorporated, a body corporate, which defend¬ 
ant then believed and now believes was responsible and was 
then and there ready, able and willing to purchase certain 
of the assets of the Washington Post Company upon cer¬ 
tain terms and conditions; admits that said David Law¬ 
rence, Incorporated, then and there made a written offer to 
said trustees and to The Washington Post Company, to 
purchase such assets, including the trade name and good 
will of the newspaper known as the Washington Post, for 
the sum of $3,000+000, upon terms and conditions set forth 
in said written offer, a substantially correct copy of which 
is attached to the declaration marked “Plaintiff’s Particu¬ 
lars of Demand,’’ and admits that said written offer was 
duly signed by David Lawrence, Incorporated; admits that 
on or about June 3d, 1931, Edward B. McLean, and on or 
about June (>th, 1931, the defendant, as Trustees of the 
Estate of John R. McLean, deceased, duly affixed their 
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signatures at the foot of said offer immediately after the 
word ‘‘Accepted,’’ but defendant says that such acceptance 
was qualified by the provisions of said offer^ particularly 
paragraph Xo. 7 thereof, to the effect that such acceptance, 
if made, would serve to convert the offer into an agreement 
of purchase and sale “subject to the] approval of 

12 the Court/’ j 

2. Defendant can neither admit ncjr deny that 
plaintiff’s acts were the procuring cause of j said alleged 
contract of sale, as defendant has no knowledge or informa¬ 
tion thereof, except as herein stated, sufficient to form a 
belief. j 

3. Defendant denies that, at and prior to said qualified 

acceptance of said offer, this defendant, severally, or to¬ 
gether with its co-trustee, undertook and projnised to pay 
to the plaintiff for his services in connection with said 
transaction a commission of $87,500, as allege^ in the decla¬ 
ration, or any commission whatever. Defendant can neither 
admit nor deny the allegation in the declaration that its 
co-trustee undertook and promised to pay as commission 
to plaintiff, as defendant has no knowledge oij information 
thereof sufficient to form a belief, except that I on or about 
April 18, 1931, said co-trustee informed defendant that 
plaintiff was his counsel in connection with the then pro¬ 
posed sale of the Washington Post and that the “broker” 
was to receive such a commission provided it was "sold to 
the person with whom the broker first entejred negotia¬ 
tions.” | 

4. Defendant denies that it, individually or! with its co¬ 
trustee, promised and undertook to and with plaintiff that 
it would take all necessary steps to obtain, if ^possible, tin* 
approval or ratification by this Honorable Court of the 
said offer of David Lawrence, Incorporated, bpt in and by 
paragraph 4 of said offer, David Lawrence, Incorporated, 
demanded that, before the consummation of tjlic proposed 
sale, the necessary steps be taken by the defendant, its co¬ 
trustee and the Washington Post Company t|o obtain, if 
possible, the approval or ratification by the pjroper Court 
of the District of Columbia of the sale of the properties de¬ 
scribed therein, but plaintiff, as an attorney jand as per¬ 
sonal counsel for Kdward B. McLean, then and there knew 

that defendant was acting as trustee fojr an estate, 

13 in which minors had a beneficial interest], and would 
not and could not take any action inconsistent with 
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defendant *s duty as trustee, which required defendant to 
submit to the Court any and all substantial bona fide offers 
which il inii»‘ht receive for said property and to inform the 
Court of defendant's views in regard to such offers as com¬ 
pared with said offer of David Lawrence, Incorporated. 

5. Defendant admits that on or about June loth, 1931, 
the defendant and its said co-trustee, but not pursuant to 
any promise and undertaking to and with the plaintiff as 
alleged in said declaration, filed in this Honorable Court, 
in Equity cause Xo. 35,390, their petition for instructions, 
in and by which, anion,!*' other things, they reported to this 
Honorable Court the aforesaid offer of the said David 
Lawrence, Incorporated, and attached thereto as Exhibit A 
a copy of the said offer, and informed the Court, among 
other things, that various offers had been received for tin* 
Dost property prior to the death of Francis T. Homer and 
since his death, ‘‘proposals and suggestions regarding the 
sale of the Dost have been made, and the offer herewith 
submitted has been the subject of much negotiation, as the 
result of which the proposed cash payment has been en¬ 
larged, the brokerage commission fixed and the securitv to 
be given for the deferred purchase money carefully con¬ 
sidered by the trustees and their counsel/’ and “for rea¬ 
sons which will be shown more fullv at the hearing,” said 
proposal of purchase was considered by the trustees for 
the best interestsiof the estate, the life tenant and the ulti¬ 
mate beneficiaries: and they submitted said offer to the 
Court for approval, the prayers of said petition having 
been, among other things, that the Court approve their ac¬ 
ceptance of the offer of David Lawrence, Incorporated, for 
the purchase of the Washington Dost, and authorize the 

consummation of the sale of the said newspaper, its 
34 properties and franchises in such manner as the 

trustees and their counsel mav deem for the best in- 

* 

tcrest of the estate. 

6. Defendant denies that thereafter on June 26th, 1931, 
defendant, without the consent or approval of its said <*o- 
trustee, and without obtaining the consent required by 
said last will of John K. McLean, deceased, filed a petition 
in this Court, in said Equity Cause No. 35,390, and therein 
reported to the Court an alleged offer of the Washington 
Times Company, a corporation, to purchase the newspaper 
franchise and certain other assets of The Washington Post 
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Company and/or the stock of The Washington Post Com¬ 
pany for the sum of $3,000,000, to be secured by certain 
bonds, and denies that the defendant, without! the approval 
of either Francis T. Homer or said Edward B. McLean, 
recommended to this Court the acceptance iof said offer 
of the Washington Times Company. Defendant admits 
that it knew that the will of John R. McLean jcontained the 
provision hereinbefore described that no sale of any of 
decedent’s newspaper properties should be made without 
the written approval of Francis T. Homer or Edward B. 
McLean. Defendant admits that Francis T.j Homer died 
prior to June, 1931, and admits that Edward B. McLean 
expressly refused to give his consent or approval to any 
offer which had been made by the Washington) Times Com¬ 
pany. Defendant denies that it made no effbrt whatever 
to obtain the Court’s approval or ratification jof said Law¬ 
rence offer and denies that the acts and conduct of this 
defendant prevented such approval or ratification, other 
than as hereinafter set forth. ; 

i 

7. Further answering said declaration, defendant says 
that at the hearing on June 15th, 1931, in Equity cause No. 
35,390, upon the petition of said trustees for; instructions 
in regard to said offer of David Lawrence, Incorporated, to 
purchase the assets of the Washington Post Com- 
15 panv, the guardians ad litem for the minor bene¬ 
ficiaries of the estate of John R. McLeajn, deceased, 
suggested that, for various reasons, the Laurence offer 
should be amended so as to convert it into an Offer to pur¬ 
chase 1 all of the stock of the Washington Po>jt Company, 
all of which was held bv said trustees, and counsel for 

* 7 i 

David Lawrence, Incorporated, agreed to submit such an 
amended offer. At the same hearing, defendant informed 
the Court that the trustees had also received a \0ritten offer 
from the Washington Times Company to purchase the 
assets of the Washington Post Company foil $3,000,000, 
payment to be made in bonds upon certain terjns. There¬ 
upon said hearing was adjourned to June 17, 1981, at which 
time an amended offer of David Lawrence, Incorporated, 
and an amended offer of the Washington Times Company, 
to purchase the stock of the Washington Post Company, 
were brought to the attention of the Court, and the hearing 
was adjourned to June 26, 1931. At the hearing on June 
26th, 1931, the Court was informed orally that defendant’s 
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Executive Committee and the guardians ad litem had con¬ 
sidered the two offers and had reached the conclusion that 
the amended offer of the Washington Times Company, 
sometimes called the Hearst offer, was the better offer, 
particularly from the standpoint of the security for the 
bonds to be given in payment, and defendant, as trustee, 
then and there orally recommended the acceptance of said 
amended Hearst offer, but counsel for Edward B. McLean 
announced to the Court that said McLean would not ap¬ 
prove or give his consent to the amended Lawrence offer, 
or to the offers of said Washington Times Company, and 
submitted to the Court a statement, in writing signed by 
said McLean, formally withdrawing his approval and con¬ 
sent to the acceptance of the first Lawrence offer. There¬ 
upon, this defendant advised the Court that, in view of the 
action of said McLean in withdrawing his consent, there 
appeared to be nothing before the Court upon which 
16 action could be taken, as defendant did not recom¬ 
mend an attempt to force a sale, without said Mc¬ 
Lean's consent, as there was doubt as to whether a pur¬ 
chaser would receive a good title, without such consent. 
The Court thereupon agreed that this correctly stated the 
situation and declined to approve any of said offers. 

8. Further answering said declaration, defendant says 
that this defendant did not employ the plaintiff to find a 
purchaser for said Washington Post property, but the 
plaintiff, as personal counsel for Edward B. McLean, one 
of the trustees, took the initiative of first approaching the 
defendant on the subject of such sale and plaintiff is not 
and will not be entitled to anv commission as “broker” 
nor entitled to any compensation whatever unless and until 
the amount claimed by him shall have been considered and 
approved by the Equity Court, and no such claim has ever 
been so considered and approved. 

9. Defendant denies each and all of the other allegations 
of said declaration which have not been hereinbefore spe¬ 
cifically admitted, denied or answered. 

10. Wherefore, defendant denies that the plaintiff is en¬ 
titled to recover from this defendant the amount claimed 
in the declaration or anv sum whatever. 

McKEXXEY, FLAXXERY £ CRAIG- 
HILL, 

By G. B. CRAIGHILL, 

Attorneys for Defendant. 


T 
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Memorandum. 

June 27, 1932.—Note of Issue filed. j 

i 

17 Supreme Court of the District of Columbia. 

i 

i 

! 

Wednesday, Junj* 28, 1933. 

i 

Session resumed pursuant to adjournment, j Hon. 0. R. 
Lullring, Justice, presiding. 


Come again the parties hereto in manner <is aforesaid 
and tlie same jury that was respited yesterday, j whereupon, 
the plaintiff is granted leave to file an amended declara¬ 
tion, nunc pro tunc, the 25th day of November, 1931, and 
thereupon, after this cause is further heard and given to 
the jury in charge they upon their oath say tl^ey find for 

the defendant, by the direction of the Court. j 

! 

i 

Motion for New Trial. j 

i 

Filed July 3, 1933. I 


Xow conies the plaintiff and moves the Court! to grant a 
new trial in the above-entitled cause for the reasons fol- 

j 

lowing, among others, namely: j 

1. The verdict of the jury is contrary to law. j 

2. The verdict of the jury is contrary to the evidence. 

3. The verdict of the jury is contrary to the! weight of 

the evidence. S 

4. Errors of the Court in admitting evidence, j 

5. Errors of the Court in excluding evidence.! 

6. Error of the Court in directing a verdict for the de- 

fendant. j 

7. Error of the Court in holding that the cojntraet be¬ 
tween the plaintiff and the defendant was conditioned upon 
the offer to purchase being submitted to and approved by 

the Court. 

18 8. Error of the Court in holding that the plaintiff 

had not performed his contract. 
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9. Error of the Court in not holding that the entire case, 
including whether the plaintiff had performed his contract 
or not, was one for t lie jury. 

WILLIAM C. SULLIVAN, 
NUGENT DODDS, 

NEIL BURKINSHAW, 

Attorneys for Plaintiff. 


Service of a copy of the foregoing acknowledged this 
3rd dav of Julv, A. D. 1933. 

McKENNEY, FLANNERY & CRAIG- 
HILL, 

By R. A. BOGLEY, 

Attorneys for Defendant . 


Amendment to Dedaration. 


Filed Julv 8, 1933, as of Nov. 25, 1931. 


* 


Now comes the plaintiff, with leave of Court first had and 
obtained, and amends his declaration heretofore filed, in 
the above entitled cause, nunc pro tunc as of the 28th day 
of June, A. 1). 1933, by substituting for the fifth paragraph 
thereof the following: 

And plaintiff further avers that thereafter, to wit, on the 
26th day of June, 1931, the defendant, without the consent 
or approval of its said co-trustee, and without obtaining 
the consent required by said last will of John R. McLean, 
deceased, in said Equity Cause No. 35,390, reported to the 
Court an alleged offer of the Washington Times Company, 
a corporation, to purchase the newspaper franchise 
19 and certain other assets of The Washington Post 
Company and/or the stock of The Washington Post 
Company, for the sum of $3,000,000, to be secured by cer¬ 
tain bonds: and the said defendants, without the approval 
of either Francis T. Homer or said Edward B. McLean, 
recommended to the Court the acceptance of said offer of 
the Washington Times Company, although under the terms 
of the said last will and testament of said John R. McLean, 
deceased, (as the defendant well knew), the said news¬ 
paper could not be sold without such approval; and the 
Court, as the defendant well knew, without the approval 
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required by the said will, was without power jo approve or 
ratify such offer, the first-mentioned person, Francis T. 
Homer, being at the time of said offer dead,jand the said 
Edward B. McLean having expressly refused to give his 
consent or approval to the said offer. Nevertheless, in 
and by said petition, the defendant, in violation and disre¬ 
gard of its promise and undertaking to and with the plain¬ 
tiff, expressly withdrew the recommendation jwhicli it had 
theretofore made of the acceptance of the offer of David 
Lawrence, Incorporated, so procured by the plaintiff as 
aforesaid, although at said time it had no offer for said 
newspaper which was more advantageous than the one 
procured by plaintiff, and no offer which coujld have been 
ratified by the Court, with the exception of the said offer 
of David Lawrence, Incorporated. And thereafter, the 
said defendant and its said co-trustee, notwithstanding 
their promise and undertaking aforesaid, nujde no effort 
whatever to obtain the Court’s approval or ratification of 
the last mentioned offer, but on the contrarv, !bv their acts 
and conduct, prevented such approval or ratification by the 
Court. I 

WILLIAM C. SULLIVAN, 
MILTON STRASBU&GER, 
NUGENT DODDS, 

NEIL A. BURKINSEtAW, 

Attorneys foi[ Plaintiff. 


20 


Motion for Leave to Amend Declaration. 


Filed Julv 8, 1933. 

• 7 


* # * * # i # 

Now comes the plaintiff and moves the Coart to grant 
him leave to amend his declaration heretofore filed in the 
above entitled cause by inserting at the beginning of the 
first paragraph of the declaration the figure “IF and by in¬ 
serting before the ad damnum clause, which! is the last 
paragraph of the present declaration, as an additional or 
second count, the following: 

2. The plaintiff, Julius I. Peyser, further dues the de¬ 
fendant, American Security and Trust Company, for that 

' 2— (51 13a ! 


i 

i 

i 
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heretofore, to wit, on and for many years prior to the 2nd 
day of June, 1931, the said defendant, together with one 
Edward B. McLean as Trustees of the Estate of John R. 
McLean, deceased, were the owners of all of the capital 
stock of The Washington Post Company, a body corporate 
of the District of Columbia, engaged in the publication of 
a daily and Sunday newspaper under the name of The 
Washington Post, and for that prior to the day and year 
aforesaid the defendant and the said Edward B. McLean 
authorized and employed the plaintiff to find a purchaser 
for the assets, including the trade name and good will, 
of the said newspaper known as The Washington Post, at 
and for the price of $3,000,000.00, $800,000.00 in cash with 
a substantial deposit, and the balance of $2,200,000.00 in 
deferred purchase money represented by bonds secured on 
the property sold, and the defendant and the said Edward 
B. McLean then and there undertook and promised with 
and to the plaintiff that if he, the plaintiff, should find a 
purchaser for the assets including the trade name and good 
will of the newspaper known as the Washington Post at 
and for the price of $3,000,000.00 upon the terms afore¬ 
said. they, the defendant and the said Edward B. McLean. 

would pay to the plaintiff as a commission or com- 
21 pensation for the services which should be by him 
rendered in finding such purchaser a sum equal to 
Five per centum (5%) of the first $500,000.00 of the pur¬ 
chase price and Two and one-half per centum (2 1 /j ( /c ) of 
all over and above that amount, to wit, the sum of $87,- 
500.00; and for that, prior to the day and year aforesaid, 
plaintiff did procure, introduce and furnish to the said de¬ 
fendant and the said Edward B. McLean a responsible 
purchaser, to wit, David Lawrence, Incorporated, a body 
corporate, which was then and there ready, able and willing 
to purchase the assets including the trade name and good 
will of The Washington Post at the price and upon the 
terms aforesaid, and the defendant and the said Edward 
B. McLean accepted the said purchaser, but without any 
fault or default on the part of the plaintiff in the per¬ 
formance of his duties and undertakings in the premises 
the defendant failed, omitted and neglected to consummate 
the said sale and wholly neglected, failed and refused to 
pay to the plaintiff the sum of $87,500.00 though thereunto 
frequently requested; whereby the plaintiff became en- 
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titled to have and to receive of and from the defendant the 
sum of $87,500.00 as a commission or compensation for the 
services by him rendered in procuring and furnishing to 
the defendant and the said Edward B. McLean the said 
purchaser, all to the damage of the plaintiff in the sum of 
8100,000.00. 

WILLIAM C. SULLIVAN, 
MILTON STRASBURGER, 
NUGENT DODDS,| 

NEIL A. BURKINSHAW, 

Attorneys for Plaintiff. 

22 Supreme Court of the District of Columbia. 

Thursday, July 13, 1933. 

! 

Session resumed pursuant to adjournment, Hon. O. R. 
Luhring, Justice, presiding. 


On the Court's own motion it is this dak' ordered that 
the entry made herein July 12, 1933, extending the time 
within which to submit the motion for a new trial, be, and 
the same is hereby vacated, set aside and fj)r naught held. 
Whereupon, upon application, for leave td file a further 
amended declaration, it is ordered that saidjmotion be, and 
the same is hereby denied, and thereupon, the motion for 
a new trial, is duly argued and submitted td the Court and 
after consideration thereof, it is ordered tljat said motion 
be, and the same is hereby overruled, and jujdgment on ver¬ 
dict ordered. 

Wherefore, it is considered that plaintiff take nothing by 

this action, that defendant go hence without day, be for 

nothing held and recover of plaintiff its costs of defense to 

be taxed bv the clerk and have execution thereof. 

% 

From the foregoing judgment the plaintiff by his at¬ 
torney of record, in open Court, notes an! appeal to the 
Court of Appeals of this District; whereupon, an undertak¬ 
ing to act as a cost bond is hereby fixed in the sum of One 
Hundred Dollars ($100.00) with leave to deposit Fifty Dol¬ 
lars ($50.00) cash with the clerk in lieu thereof. 

23 Memoranda . 

August 1, 1933.—Undertaking on appeal! approved and 
filed. 
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Time to file Bill of Exceptions extended from day to day, 
to and including September 15, 1933. 

August 2, 1933.—$5 deposited for Appeal. 

September 14, 1933.—Proposed Bill of Exceptions filed. 

Assignment of Errors. 

Filed September 14, 1933. 


Xow comes the plaintiff and as the assignment of errors 
upon which lie relies upon his appeal heretofore entered 
in the above entitled cause says that the Trial Court com¬ 
mitted error in the following particulars and respects, 
namely: 

1. In directing the verdict for the defendant. 

2. In denving the motion tiled on Julv 8, 1933 for leave 
to amend the declaration. 

3. In denving the motion for new trial. 

4. In entering judgment on the verdict. 

5. In overruling the plaintiff’s objection to the question 
propounded to plaintiff on cross examination “To what 
extent do vou do a brokerage business". 

6. In overruling the plaintiff's objection to the question 
propounded to him on cross examination as to whether 
prior to June 2(>, the date of the last session before Jus¬ 
tice Adkins, he knew that the trustees of the Court 

24 were considering other offers. 

WILLIAM C. SULLIVAN, 
NUGENT DODDS, 

NEIL A. BURKINSHAW, 

Attorneys for Plaintiff. 

Service acknowledged this 14th dav of September, 1933. 

McKEXXEY, FLANNERY & CRAIG- 
HILL, 

Bv G. B. CRAIGH1LL, 

• * 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Wednesday, October 15, 1933. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 



I 

I 


•J. I. PEYSER VS. AMER. SECURITY & TRUST CO. 


21 


Come now tlie parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorney 
submits to the Court his Bill of Exceptions taljcen at the trial 
of this cause and prays that the same be signed and made 
of record, nunc pro tunc , which is hereby accordingly done. 

Designation of Record. 

Filed September 14, 1933. 


i 

Plaintiff designates to constitute the recjord upon his 
appeal heretofore entered in the above entitled cause, the 
folowing: 

1. Declaration. 

2. Amended plea. 

3. Memorandum of note of issue. j 

4. Leave to tile amendment to declaration, granted 

23 on June 28, 1933. j 

5. Memorandum of verdict for defendant. 

(>. Motion for new trial. 

7. Amendment to declaration tiled pursuant to leave 

granted on June 28, 1933. ! 

8. Motion for leave to amend declaration, j 

9. Order denying application to further anjiend declara¬ 
tion and denving motion for new trial. 

10. Judgment on verdict for defendant. 

11. Memo, of tiling appeal undertaking, and of the mak¬ 
ing of the deposit on appeal. 

12. Memo, of extensions of time for filing bill of excep¬ 
tions to and including September 13, 1933. 

13. The bill of exceptions. 

1 # i 

14. 'flu* assignment of errors, 
lo. This designation. 

WILLIAM C. SFLLljVAX, 
XUGEXT DODDS, 

XE1L A. BURKlXSljlAW, 

Attorneys for Plaintiff. 

i 

Service acknowledged of designation ol record this 14th 

dav of September, 1933. 

McKEXXEY, FLANNERY & CRAIG- 
HILL, i 

By G. B. CRAIGHILL, | 

Attorneys for Defendant. 
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26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , $$: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 25, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is made part 
of this transcript, in cause Xo. 80549 at Law, wherein 

Julius I. Pevser is Plaintiff and American Security & 

• % 

Trust Company, is Defendant, as the same remains upon 
the tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th dav of November, 1933. 


[Seal Supreme Court of the District of Columbia.] 



FRANK E. CUNNINGHAM, 

Clerk, 

CHAS. B. COFL1X, 

Asst. Clerk. 


'll 


In the Supreme Court of the District of Columbia. 

At Law. 


No. 80,549. 

Julius I. Peyser, Plaintiff, 
vs. 

American Security and Trust Company, a Corporation, 

Defendant. 


Bill of Exceptions. 

Be it remembered, that the above entitled cause came on 
for hearing on the 26th day of June, 1933, before Mr. Justice 
Oscar R. Lullring and a jury, William C. Sullivan, Esq., 
Nugent Dodds, Esq., and Neil Burkinshaw, Esq., appear¬ 
ing for the plaintiff, and G. Bowdoin Craighill, Esq., and 
John E. Larson, Esq., appearing for the defendant, and 
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| 

thereupon opening statements were made on pbehalf of the 
plaintiff and of the defendant and in the course of the open¬ 
ing statement on behalf of plaintiff, his counsel said: 

| 

“Our case rests on a breach of contract bv the American 
Security and Trust Company. It made a contract, as you 
will see, to obtain, if possible, the approval jof the Court. 
It recommended the approval to the Court. It subse- 
sequently withdrew the recommendation in violation of the 
terms of the contract and recommended another offer and, 
before we get through with this case, we are jsatisfied that 
vou will, each and every one, be thoroughly Satisfied that 
the Hearst or Times offer was not as good jas the David 
Lawrence offer," and in the course of the ojpening state¬ 
ment on behalf of the defendant its counsel said, “it was 
agreed that if the sale went through the propey rate of com¬ 
mission, the rate of commission of five per cent on the first 
$500,000 and two and a half per cent on the balance, which 
would be, of course, $87,500 on $3,000,000, tlliat was fixed 
as the proper rate if the sale went through.” 

28 And thereupon, to maintain the issues on his part 
joined, the plaintiff offered evidence tending to prove 

as follows: 

i 

The will of John R. McLean, parts of whjich so far as 
material to this cause are the following: 

I 

“VIII. All tlie rest, residue and remainder of my prop¬ 
erty and estate, of whatsoever kind and character and 
wheresoever situated, of which I may die seized or pos¬ 
sessed or to which 1 liuiv be in anv manner jjustlv entitled 
at the time of my death, 1 give, devise and! bequeath, in 
fee simple and absolutely, to the American Security and 
Trust Company of the City of Washington, in the 

29 District of Columbia, as Trustee, in $nd upon the 
following trusts, and none others, namely: 

I 

I 

“1. In trust to hold, manage and control | the same, to 
collect all the rents, issues, income and profits therefrom, 
to pay all taxes, insurance charges, necessary repairs and 
other proper expenses connected therewith, jand with full 
power to sell and convey, from time to time, I such parts if 
any of my property and estate as in its best judgment and 
discretion it may be expedient and advantageous to do, 
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without liability upon the part of any purchaser to see to 

the application of the purchase money, the proceeds of any 

such sale or sales to be re-invested from time to time as 

judiciously, advantageously and securely as my said 

Trustee mav be able to do. * 

* 

“X. I direct that no sale of any of the newspaper prop¬ 
erties, or of anv interest therein, belonging to me at the time 

of inv death shall be made bv mv Executor or Trustee until 
» • • 

the same shall first have been approved in writing by my 
friend Francis T. Homer, of the Citv of Baltimore, in the 
State of Maryland, provided he bo living and capable of 
attending to business at the time thereof: or, if he shall 
fail to approve, then without the written approval of my 
said son. I further direct that, so long as mv said friend. 
Francis T. Homer, shall be living and capable of attending 
to business, my Executor and Trustee shall seek and obtain 
the benefit of his |judgment in all matters pertaining to the 
control and management of my estate, including the man¬ 
agement of my said newspaper interests, and all other mat¬ 
ters connected with the administration of the trusts bv this 

* 

mv last will and testament created.” 


The decree of the Supreme Court of the District of Co¬ 
lumbia by Ashley M. Gould, Justice, passed on August 30, 
1917, in cause Xo. 35.390 on the Equity docket, in the words 
and ligures following: 

30 This cause having been submitted to the Court for 

hearing upon the complainant's bill and the answers 

of the defendants and having been duly considered, it is 

thereupon this 30th day of August, 1917, adjudged, ordered 

and decreed that Edward 1>. McLean be, and he hereby is, 

appointed Co-Trustee with The American Security and 

Trust Company for the administration of the trusts created 

in and by the will of John I\. McLean, deceased, bearing 

date the third day of June, 1915, and, further, that this 

cause be, and the same herein* is, retained bv the Court for 

• * • 

enabling said Trustees, and either of them, to apply to the 
Court for such instructions or other action with respect to 
their duties, or to the administration of the said Trust Es¬ 
tate as may be necessary, appropriate or desirable. This 
decree is made subject in all respects to the trusts in and 
by the said will created, which trusts and each of them, shall 
remain in no wav affected therebv. 
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.*>1 A petition of trustees for instructioiis filed in the 

same cause on June 15, 1931, the parti of the same 

material to the present cause being' the following: 

i 

32 Washington Post. j 

II. On or about June 2nd, 1931, your petitioners received 
from David Lawrence, Inc., an offer to buy the properties 
and franchises of the Washington Post, a daily and Sundav 
newspaper published in the City of Washington, D. C., by 
the Washington Post Company, a corporation, all of the 
capital stock of which is owned by the Estate of John TL 
McLean. The price offered was $3,000,000, of which $800,- 
()()() was to be paid in cash and the balance in jbonds of the 
purchaser, or its assignee, to be secured by closed first 
mortgage for $2,200,000 upon the properties afid franchises 
sold. A copy of said offer is attached hereto <\s Exhibit A. 

Bv item X of the last will and testament of said John R. 

* # 

McLean, the testator directed: 

i 

“I direct that no sale of any of the newspaper prop¬ 
erties, or of any interest therein, belonging tjo me at the 
time of my death shall be made by my Executors or Trus¬ 
tee until the same shall first have been approved in writing 
bv mv friend Francis T. Homer of the Oitv o|f Baltimore, 

• • • j 7 

in the State of Maryland, provided he be living; and capable 
of attending to business at the time thereof; or, if he shall 
fail to approve, then without the written approval of my 
said son.” ! 

i 

! 

Said Francis T. Homer resigned all connection with the 
Estate in the fall of 1929 and died early in 1930. During 
his lifetime off/ers were made for the Post which he and 
said Edward B. McLean were unwilling to approve. Since 
his death, proposals and suggestions regarding the sale of 
the Post have been made, and the offer herewith submitted 
has been the subject of much negotiation, as t|he result of 
which the proposed cash payment has been enlarged, the 
brokerage commission fixed and the securitv to be given 
for the deferred purchase monev carefullv considered bv 
the Trustees and their counsel. For reasons wthich will be 
shown more fully at the hearing, the proposal jof purchase 
is considered bv the Trustees for the best interest of the 
Estate, the life tenant and the ultimate beneficiaries and 
they accordingly submit it to the Court for approval. 
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Since 1924, the Post has been an unproductive 

33 asset. In common with all the newspapers of the 
count rv, it lias suffered a loss of revenue because of 

the business depression and other causes which have af¬ 
fected its advertisers, has had to contend with increasing 
competition from other local newspapers, the radio, etc., has 
carried the burden of increased operating costs and has 
been unable to make necessary improvements and additions 
to its plant and equipment to enable it to successfully meet 
the demand of its readers and advertisers and otherwise 
maintain its position in the newspaper field. 

As indicated in their previous reports to the Court, the 
Estate has been compelled to make large expenditures t > 
and for the benefit of the Washington & Old Dominion Rail¬ 
way and for the Cincinnati Enquirer, another valuable 
newspaper owned and operated by the Estate. The large 
outlays and obligations which have been required for these 
purposes, the depression in the value of certain other real 
and personal properties of the Estate and the existing 
financial stringency render it difficult for the Estate to 
finance the large and expensive additions and improvements 
needed by the Post. 

The sale of the 1 Post will relieve the Estate of the neces¬ 
sity of making large expenditures to meet its present needs 
and future development, will increase substantially the net 
income of the Estate* which has been greatly diminished 
by loss of revenue and fixed charges for interest- upon exist¬ 
ing obligations, taxes and other charges. 

The proposed purchaser is a well known and successful 
publisher of tin* United States Daily, a national newspaper 
operated from a modern and well equipped plant located 
in the City of Washington, I). C. After investigation, your 
petitioners believe that he will be able to maintain and op¬ 
erate the Post as a newspaper of the first class and fully 
perform his obligations under the proposed contract. 

34 Wherefore, petitioners pray: 

1. That after receiving the reports of the guardians 
ad litrw of the minor children of Edward B. McLean and 


after hearing and consideration, the Court may approve 
their acceptance of the offer of David Lawrence, Inc., for the 
purchase of the Washington Post and may authorize the 
consummation of the sale of said newspaper, its properties 
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and franchises, in such manner as the Trustees and their 
counsel mav deem for the best interest of the Estate; 

2. That they may be given such further instructions as 
the Court mav deem necessarv; 

3. That jurisdiction may be retained as heretofore. 

(Signed by the Trustees and verified.) 

i 

35 Letter from Edward B. McLean to the American 
Security and Trust Company dated April 18, 1931, 
in the words and figures following: 

‘‘April 18, 1931. 

“American Security & Trust Company, 

One of the Trustees of the Estate of 
John R. McLean, Deceased, 

15th and Pennsylvania Avenue, X. W.j 
Washington, D. C. 

i 

Attention Mr. Corcoran Thom, i 

Gentlemen : 

! 

1. On the afternoon of April 6th I informed Mr. Cor¬ 
coran Thom over the telephone that 1 had an offer of three 
million for the Washington Post. 1 asked him what he 
thought the Post was worth at the present tijme, and he 
answered and said four or five million. I want to place 
mvself on record, as one of the Trustees of my father’s 
estate, that a price of three million dollars shotild be care- 
fullv considered and not lightlv dismissed. |I am very 
much pleased to have Mr. Thom think that the Washington 
Post is worth four or five million as I feel certain that the 
present management has made this value. Please discuss 
this question with my counsel. Major Julius 1. Peyser, who 
will be very pleased to arrange for a conference! to consider 
the sale of the Washington Post. 

2. The price of three million for the Washington Post, 
as aforementioned, of course, includes five per cent com¬ 
mission to the broker for the first $500,000.00, and two and 
one-half per cent commission for all over and! above that 
amount, this with the understanding that it isjsold to the 
person with whom the broker first entered negotiations. 

3. Thanking vou for vour consideration in this matter, 
I am 

Yours sincerely, 

EDWARD B. MCLEAN.” 


i 
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Letter from American Security and Trust Company 
signed by Corcoran Thom, President, addressed to Ed¬ 
ward B. McLean, dated April 20, 1931, in the words and 
figures following: 

36 April 20, 1931. 

Edward B. McLean, Esq., 
c/o Washington Post, 

Washington, D. C. 

Dear Sir: 


Receipt is acknowledged of your letter of April 18, 

addressed to the American Security & Trust Company, one 

of the trustees of the estate of John R. McLean, deceased, 

in which vou state: 

* 


“On the afternoon of April 6th I informed Mr. Corcoran 
Thom over the telephone that I had an offer of $3,000,000 
for the Washington Post. * * * Price of $3,000,000 for 
the Washington Post, as aforementioned, of course, in¬ 
cludes 5% commission to the broker for the first $500,000 
and commission for all over and above that amount, 

this with the understanding that it is sold to the person 
with whom the broker first entered negotiations.’’ 


This matter will be put before our Executive Committee 
at its next meeting. Meanwhile, I shall be verv glad to dis- 
cuss the question of the sale of the Post with you and your 
counsel. Major Pevser, at anv time and also will welcome 
any opportunity ;to discuss with you the affairs not only 
of the Washington Post, but also of the Cincinnati En¬ 
quirer, the Commercial Tribune, the Washington and Old 
Dominion Railway, the Rosiclare Lead & Fluorspar Mining 
Company and all other matters connected with the Estate. 
The ones specifically mentioned being all matters which re¬ 
quire special attention at this time. On none of these 

matters, due to vour absence from the citv or vour un- 

• % * 

willingness to discuss them, have we had a satisfactory con- 

K - • V 

ference for a long while. 

A meeting of the Board of Directors of the Washington 
Post was called for this morning at ten o’clock at the office 
of the Post. Mr. Houston and I attended the conference, 
but much to my surprise none of the other Directors were 
present—simply Mr. Marks and ourselves. As there was 
no quorum, we could not transact business. In view of 
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the fact that at a recent meeting of the Post, we all decided 
it was of the utmost importance that we should have regu¬ 
lar monthly meetings, I was more thajn surprised 

37 at vour absence particularly as 1 am informed that 

vou are in the Citv. | 

As the Trustees must act jointly and can not delegate 
their powers in matters of importance to the trust estate, 
any offer for the purchase of the Post should hie addressed 
to both Trustees, should be in writing and set jforth speci¬ 
fically all of the terms, and conditions of the pijoposed pur¬ 
chase, and be signed by the party making the loffer or his 
dulv authorized agent. It should then be carefully consid- 

* V-- j w 

ered by both Trustees before either Trustee i makes any 
* •/ 

definite commitment regarding the sale, terms, Commissions 
or other matters. In this, as well as in all other matters 
connected with the administration of the trustj estate, the 
Trusees must not only consider the interests pf yourself, 
as life tenant, but also the interests of your minlor children, 
the ultimate beneficiaries. This has been tike uniform 
policy of this Company and was the course pursued a year 
or so ago when a much better offer for the Post was sug¬ 
gested and after having been fully discussed wijth vou, was 
not favorably acted upon by the Trustees because your 
consent was not forthcoming. 

Very truly vours, 

CORCORAN THOM, 

President. 

38 Letter signed by Corcoran Thom, President, ad¬ 
dressed to Edward B. McLean, dated June 4, 1931, 

in the words and figures following: 
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June 4, 1931. 

In re Wash. Post: CT:V. 


Edward B. McLean, Esq., 

Washington Post, 

Washington, D. C. 

Dear Ned: 

j 

I have been making some little estimate as to what a cash 


offer of $800,000 means in connection with the Pd 
worked out in my own mind the deductions whic 
to be made out of said $800,000 at the outset. 


st. I have 
1 will have 
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As of April 30th, there was: 


(’ash in bank.$38,234.40 

Xotes Receivable . 21,672.20 

Advertising . 118,732.77 

Circulation . 30,292.73 

Miscellaneous. 12,747.57 


This makes a tbtal of approximately $222,000. The other 
quick assets would not be available, as the paper, ink and 
metal come under the purchase to Mr. Lawrence. A< 
against quick assets of $222,000, there are liabilities of 
about $412,000, which under the terms of the contract we 
would have to Assume, so even if we collected all notes and 
accounts receivable in full, there would be a difference of 
$190,000. My own opinion is that we will be very fortunate 
if we collected 75% of our accounts and notes receivable 
which means another $50,000 or a total of $240,000. Add 
commission and vou will see that there is at once an outgo 
in cash of over $300,000. 1 do not believe we can expect 
to get anvthing out of investments. If so, verv little. 

The question may arise as to the amount of commission 
which should be paid on a sale of this character. Major 
Peyser expects $87,500 which as I understand it is 5% on 
the first $500,0(')0 and 2 l A % on the balance. This seems to me 
to be quite steep and 1 know that it is going to impress my 

Executive Committee the same way. It seems to me 
40 that 2% would be ample, or a total of $60,000. 

I will be glad to have vour suggestions in regard 
thereto. 

Sincerelv vours, 

CORCORAN THOM, 

President. 


41 Letter from Edward B. McLean to Corcoran 
Thom, dated June 4, 1931, in the words and figures 

following: 

42 ' June 4, 1931. 

Corcoran Thom, Esq., 

American Security & Trust Co., 

Washington, D. C. 

My Dear Corcoran : 

With reference to your communication of today, and re¬ 
ferring to your estimate of $222,000 quick assets, I beg to 
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to this corn- 


state that I have very carefullv considered the same. In 
conference with Mr. Marks, and Mr. William^, the auditor, 
I am informed that the notes receivable, circulation, etc. 
can be collected without a loss of more than $15,000, this 
does not include anything collected out of the investment 
account. This will result in $35,000 additional to the figures 
vou gave. 

Whether the paper is sold through the offer of Mr. Law¬ 
rence, or anyone else, or whether it is continued, the lia¬ 
bility will have to be met by the Washington Ifost Company 
eventually. 

* i 

I called Mr. Wiley over the phone and heisaid that 5 c /c 
commission, as far as he was informed, was tjlie usual com¬ 
mission paid on the purchase price of the sale of a news¬ 
paper. Of course you realize that the coimmission re¬ 
quested by Major Peyser was included in tljie terms that 
were originallv submitted bv me to vou on > another deal 
previous to the Lawrence offer. 

I believe that Major Peyser is entitled 
mission. 

Sincerely yours, 

EDWARD B.j McLEAN. 

I 

43 Letter from Corcoran Thom, President, to Major 

Julius I. Pevser, dated June 6, 1931, in the words 
* 

and figures following: 

44 

Major Julius I. Pevser, 

1518 K St., N. W., 

Washington, D. C. 

My Dear Major Peyser : 

Carefully considering Mr. Lawrence’s offer jfor the Post, 
the question of commission must be taken in^o considera¬ 
tion. If the transaction goes through, we think that 2 c /o 
commission would be ample. Will this amount be satisfac¬ 
tory’ to vou ? 

* •/ 

Yerv truly vours, 

CORCORAN THOM, 

I President. 

45 That on the 15th day of June, 1931, iii said Equity 
cause No. 35,390, there was a hearing before Mr. 


Jtine (>, 1931. 
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Justice Jesse C. Adkins, in Chambers, at three o’clock in 
the afternoon, on the petition of Trustees for instructions 
regarding; the disposition of assets of the estate, J. S. Flan¬ 
nery, Esq., Wilton J. Lambert, Esq., and Corcoran Thom, 
Esq., being present on behalf of the trustees under the last 
will and testament of John K. McLean, deceased; Frank J. 
Hogan, Esq., Albert W. Fox, Esq., and Xelson T. Hartson, 
Esq., being present on behalf of Mrs. Edward B. McLean; 
Ralph D. Quinter, Esq., and Lucien II. Mereier, Esq., being 
present as guardians ad litem of the infants Edward Mc¬ 
Lean, Emily B. McLean and John R. McLean, 2d; (diaries 

A. Douglas, Esq., and Geoffrey Konta, Esq., being present 
on behalf of Mr. William Randolph Hearst; W. W. Spald¬ 
ing, Esq., being present on behalf of Mr. David Lawrence, 
and Louis G. Caldwell, Esq., and George E. Edelin, Esq., 
being also present, and the plaintiff in this cause not being- 
present, whereupon the following proceedings were had: 

Mr. Flannerv stated that the matter came before the 
Court upon the application of Edward B. McLean and the 
American Security and Trust Company, Trustees under 
the last will and testament of John R. McLean, deceased, 
on a petition foi* instructions regarding the disposition of 
assets of the estate, and an offer submitted to the trustees 
by David Lawrence, Incorporated, for the purchase 
46 of the Washington Post, and he called to the stand 
Corcoran Thom, President of American Security and 
Trust Company,i to give the Court the facts concerning the 
offer and to state the then financial condition of the estate 
which made it necessary in the opinion of the Trustees to 
submit this offer with their recommendation, and Mr. Thom 
gave testimony tending to prove that he was President of 
the American Security and Trust Company, which was one 
of the Trustees of the estate of John R. McLean, Edward 

B. McLean is its co-trustee, under the will witness’ Com¬ 
pany came into the possession of newspaper assets con¬ 
sisting of certain interests in newspapers in Cincinnati and 
an interest in the Washington Post, the other papers being 
the Cincinnati Inquirer, the Post has a capital stock value 
of $300,000, 600 shares of $300 par value, McLean at the 
time of his death owned 320 shares which were appraised 
for $556,800, John F. Wilkins owned 270 shares, after Mc¬ 
Lean’s death his estate bought Wilkins’ stock at $469,800, 
the other ten shares were held by Payne Whitney for a 
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great many years and upon his death his estate sold them 
to the McLean Estate for $30,000, the total ajs it stands on 
the hooks of the McLean Estate is at present $1,086,600; 
McLean was also the sole owner at the time o|f his death of 
the Cincinnati Inquirer, which was not a corporation, the 
will refers to a Mr. Ilomer who died a vear aio last Febru- 
ary; at the time of McLean's death and fot* many years 
thereafter the Post was a productive enterprise, became 
non-productive in 1924, during that year it Host $160,000, 
during 1925, $46,000, during 1926 it made $51,000, during 
1927 it lost $62,000, in 1928 it lost $58,000, inj 1929 it made 
$23,000, in 1930 it lost $117,000, and up to tliej first of May, 
1931, about $50,000, that is, before paymenjt of Federal 
taxes; he was then asked to give a synopsis! of the other 
assets of the estate, their value, and the present income 
return, if any, from them, and replied that |he could not 
give that; being pressed to state just briefly the mines and 
newspaper stocks and things like that, he further 
47 replied that the personal assets are tljie Cincinnati 
Inquirer which is the principal asset, thq income from 
which like* from all newspaper properties has!not been the 
past year or two what it had been previously, then there 
is the stock in the Rosiclarc Mining Company which has 
not been paying anything for several years, the Washington 
Post already described, the Washington & Old Dominion 
Railway which has never paid any income, a block of ground 
bordered bv II and 1 Streets and 15th Street and Vermont 
Avenue, rd of which is owned by the McLean Estate except 
the Shoreham Building, and which is productive of very 
little revenue, the place known as 4 * Friendship !’ 9 which was 
McLean's country home, on Tonally town Road, Wisconsin 
Avenue, which is not productive, 5,871 shares |of American 
Security and Trust Company which is paying! $15 a share 
per year, 335 shares of National Savings and!Trust Com¬ 
pany and 525 shares of Riggs National Bank; |under order 
of Court four or five years ago the estate built |a very large 
office building in Cincinnati to house the Cincinnati In¬ 
quirer, a fourteen story building, the Court authorized the 
expenditure he thinks of $4,500,000 in connection with the 
building and new plant and in order to do so ljiad to mort¬ 
gage the block between II and I Streets and 115th Street 


3—6113a 
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and Vermont Avenue for $1,500,000, and the building in 
Cincinnati then being constructed and now completed for 
$2,050,000, of which $250,000 has been paid off on the Cin¬ 
cinnati property and $60,000 on the Washington property; 
were also obliged to borrow $600,000 from the Riggs Bank 

secured bv 2600 of the 5S71 shares of American Security & 
% • 

Trust Company and 200 shares of National Savings & Trust 
Company; in addition to that have borrowed from National 
Savings & Trust Company $120,000 secured by 500 shares 
of American Security & Trust Company; the free assets 
of the estate not pledged in any way and not subject to 
mortgage are 2771 shares of American Security & Trust 
Company stock, 135 shares of National Savings and Trust 
Company stock and 525 shares of Riggs National 
48 Bank stock and the Washington Post stock, the Cin¬ 
cinnati Inquirer building and stock and the Rosiclare 
mine; that theonlv debts of the estate are the encumbrances 
on the property between H and I Streets and 15th Street 
and Vermont Avenue in Washington, the Inquirer building- 
in Cincinnati and the stocks as stated, the mortgage on the 
Inquirer building comes ahead of the stock, the encum¬ 
brances are about $4,000,000, the fixed charges are 5% on 
that, cannot give even approximately the amount of taxes 

on the estate which has a net income from Year to Year 

% • 

verv much smaller than it was or formerly had been; ‘‘last 

• • 

year probably the net income—I do not know what it was; 
I should say it was about $100,000, or $125,000, or $150,000", 
the net income depends almost entirely on the net income 
of the Cincinnati Inquirer or very largely so, supposes it 
is pretty well known that 1930 was probably the worst year 
there has been in the newspaper business for a great many 
years, as to that Wilev can testify, and the income of the 
Inquirer went off a great deal, coming back a little now, 
what it will be this year no one can possibly tell because it 
depends entirely upon income from Inquirer or very largely 
so and that is subject to so many conditions under present 
circumstances; under the will all net income is payable to 
Edward B. McLean, the son of the testator; bv an order 
passed by Justice Adkins on April 26, 1931, the Trustees 
were authorized to make some advancement to the Wash¬ 
ington & Old Dominion Railway Company up to and in¬ 
cluding $25,000, advances were made up to $22,000, the 
general manager expected, said he hoped, would be able to 
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carry the road through until September on its! own receipts, 
told him not authorized to advance any ijiore, said he 
thought might be able to carry along up to: first of Sep¬ 
tember, only hitch might be on first of next mopth when rent 
was due Southern Railroad, in meanwhile was endeavoring 
to do what can to dispose of property, does hot anticipate 
there will be any effort on part of Elkins Estjate to take it 
over, asked to state in round figures the amount the 
49 McLean Estate has invested in the railway he re¬ 
plied, 44 It is in the previous testimony; jaround $900,- 

000.” I 

The offer from David Lawrence is an offeij of $3,000,000 
for the property of the Post, to purchase from the Post and 
from the Trustees everything belonging to it except cash, 
notes and accounts receivable and one or two little invest¬ 
ments, does not in any way assume payment of obligations, 
means that the $3,000,000 would be paid for;the property 
of the Post, which will continue to hold its ca^h and receiv¬ 
ables and will have to pay its debts, its current assets are 
about $221,000 and its current liabilities $421,000, it owns 
part of the building which it occupies, the balance is owned 
by the Henry A. Willard Estate, its part is assessed for 
$137,000, and is to be included in the sale, but tp be excepted 
from the mortgage and credited on the bondsj its so-called 
investments are of little or no or verv small value, tliev 
are retained except those which are said to be connected 
with Associated Press; the attention of the; witness was 
called to the provision of Section X of the will that before 
any sale can be made of any of the newspaper property if 
Homer is living the sale shall receive his approval and if 
he shall fail to approve then the approval of Edward B. 
McLean must be obtained, Homer died a ypar ago last 
February, the offer which has been submitted ito the Court 
has been signed by Edward B. McLean, asked if he has 
investigated the standing of Mr. Lawrence lie! replied that 
he had made some inquiry about his standing jin the news¬ 
paper world, and the offer is made on behalf bf the David 
Lawrence Publications and he expects to transfer this to 
David Lawrence, Incorporated, which would be as far as 
can see a corporation merely owning the Washington Post; 
in addition to this offer has within recent months received 
other offers; the Lawrence offer was accompanied by a 
check for $20,000 and $780,000 to be paid in cash, the re- 
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maindcr of $2,200,000 in first mortgage bonds due 20 years 
after date with interest at 5% per annum, payable 

50 semi-annuallv, with right of obligor to retire them 
at any time upon payment of fare amount and ac¬ 
crued interest, there is to be a sinking fund beginning Julv 
15, 1037, and up to and including July 15, 1046, of one- 
fourth of the ne,t earnings with a minimum of $50,000 a 
year and from July 15, 1046, to July 15, 1051, of one-fourth 
of the net earnings with a minimum of $100,000 a rear, real 
estate, machinery and equipment to be excepted from the 
mortgage but if sold proceeds to be immediately used for 
retirement of bonds at par with accrued interest, debts 

of Post to be taken care of bv it and in no wav enter trails- 

• « 

action, sale made subject to approval of Court and trustees 
agreed to bring matter before Court as early as possible, 
taxes to be prorated and right given David Lawrence, In¬ 
corporated. to substitute a new corporation known as David 
Lawrence Publications, if for any reason sale not consum¬ 
mated without fault of purchaser the $20,000 to be re¬ 
turned: the offer was brought to witness bv Pevser who said 

• * 

he expected a commission on transaction of v\ c /e on first 
$500,000 and 2 l A r /c on excess, or a total of $87,500, that is 
all the conversation witness had with him on the subject, 
witness was then asked, “Was he employed to get a pur¬ 
chaser for the Post*', and he replied “Xo'\ the first time 
witness knew he had anything to offer was that witness 
met him one Sunday morning on the street, he said he was 
coming in to bring an offer for the Post, that he could get 
$2,000,000 or $2,500,000 with some cash offer, witness for- 

i 

gets the amount, he asked if the Trust Company would con¬ 
sider it, and witness replied, “Yes, we might consider it, 
but that would not be acceptable’\ then it developed that he 
was after an option, told him that under no circumstances 
would an option be considered unless he agreed to put up 
$50,000 for it to be forefeited if the option not exercised 
and Peyser said he might be able to do something like that, 
witness should sav that was the first of Mav, the first part 
of May, it may have been Sunday the 9th, was sure it was 
either Sunday the 9th or Sunday the 2nd, the next 

51 day Peyser brought witness the first offer which is 
not the one now submitted, there have been two or 

three offers from Lawrence before the final offer which is 
submitted, the first offer was $2,o00,000 for the property. 
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$1,500,000 iii cash and $1,000,000 in preferred stock, a first 
mortgage indebtedness of about $2,000,000 to be put on the 
property out of which it was expected to raise a large part 
of the cash payment, and the balance in preferred stock; 
the first intimation that witness had that Peyser was claim¬ 
ing a commission was at the time he brought the offer in, 
thinks he just said some such thing as “I expect a commis¬ 
sion on it," after handing witness the offer, the first offer, 
the mention of 5/7 on the first $500,000 and :2Vg% on the 
balance was later in the negotiations, witnpss does not 
know just when, has nothing else to sav to the Court in re- 
gard to tlie offer now submitted. i 

An offer was made by Konta, representing jHearst, he is 
not sure just when that was, about six weeks jjigo may be a 
little less. $3,000,000 for the paper, no cash, tjo be secured 
by mortgage on the property payable one-third in five, ten 
and fifteen years each, told Konta would not be considered, 
there would have to be a cash payment, would like to have 
llearst endorse bonds and also have a statement—does not 
know whether mentioned it at that particular tijmc—a state¬ 
ment as to llearst's financial condition to determine the 
value of the endorsement, thinks it was statediat that time 
that it was intended to combine the Post and! Herald and 
that the $3,000,000 purchase price would be sectored by first 
mortgage on Post and Herald and Times, lateij Konta pre¬ 
sented written offer which thinks was same day as offer of 
Lawrence, in which Konta practically repeats bffer he had 
made verbally two or three weeks ago, it was dated June 2, 
for $3,000,000, payable in bonds of Washington [Times Com¬ 
pany maturing one-third in five, ten and fifteen years, re¬ 
spectively, bearing 5/7 interest, secured by jassets pur¬ 
chased and assets of Washington Times Company, guaran¬ 
teed by llearst personally both as to principal and inter¬ 
est. Times Company to have right to merge Post and 
52 Herald. j 

Witness was then asked if lie had received any 
other offers recently and replied not recently although 
someone called to see him on behalf of Ganit! saving in- 
tended to make offer but has not done so, that w<ts week ago. 

Witness was then asked as to the present condition of the 
Washington Post as to its equipment, appliances, building 
and facilities for getting out a modern up-tojdate news¬ 
paper, and he replied: ‘‘The Washington Post, land I must 
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sav this although I have seen it I do not know the technical 
side of it, the presses have been used about twenty-two 
years and we have frequent complaints that unless some¬ 
thing is done there it will be very difficult to get out the 
paper in time. The presses have been kept up and main¬ 
tained as well as possible but they are not presses that are 
being used todav and it cannot be verv lone; before thev 
will have to be replaced. The building itself is a very old 
building and is, in my opinion, not tit to house a business 
such as a newspaper business with its presses and heavy 
things of that kind. It is a verv old building, and, in mv 
opinion, it can only be a very short while before we have 
to erect a new building for The Post.” From information 

received would certainlv cost in next few vears around 

• • 

$250,000 to put it in proper shape, proper presses and 
equipment, and to build a building suitable to house Post 
would cost should think at least $350,000 more including 
land, and thinks further than that would require consid¬ 
erable capital to take aggressive attitude on part of Post 
to meet the competition and handicap which morning news¬ 
papers have these days, this estate in next few years could 

meet its necessarv disbursements but would be verv unwise 

» • 

to rid itself of its quick assets to put them in Post, very 
problematical what the return would be, and to take five, 
six, seven or eight hundred thousand dollars out of estat * 
and put it in Post would have to sell practically all of the 
stock in the estate, it has both pledged and unpledged 
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5S0I) and some odd shares of American Security and 
Trust Company stock, to sell any large block of a in¬ 
stock of that character these days, the effect on its price 
mav be verv disastrous and does not think estate ought to 
be put in position of having in a very short while to liqui¬ 
date such a block of stock, witness is one of the directors 
of the Post Company, asked as to the effect on its business 


in recent years from the increased competition from morn¬ 
ing newspapers, lie replied he did not know whether it is 
the effect of competition or the general newspaper situa¬ 
tion but effects can onlv be shown in results recited bv him, 
but from what he can learn morning newspapers of the last 
few years have been at great disadvantage as against eve¬ 
ning papers, is further told that in most cities there is only 
one morning newspaper now because it is found the morn¬ 
ing field is rather narrow and there is only room for one 
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morning paper in a city of 500,000 or 600,000 population, 
but whether competition or general conditions are respon¬ 
sible undoubtedly in past few years earning^ of Post have 
been going away off. 

Witness understands that co-trustee, McLjean, has been 
kept from hearing by illness, saw him yesterday, was in 
bed, told witness doctor told him would have to remain 
there for week or two. 

Being asked if there were anv other facts! he desired to 
bring to attention of Court in regard to offeij, witness said 
he thought he ought to state the fact that jin autumn of 
1929, had an offer of $5,000,000 cash by a perfectly respon¬ 
sible man, made somewhat on basis that he take evervthing 
except we could have the cash and receivables and would 
have to pav debts, he did not care to know ahvthing about 
Post except was not going to be responsible jfor debts, his 
offer was under consideration witness thinks! from Novem¬ 
ber or October, 1929, for three or four months, maybe 
longer, Homer was then living, he absolutely declined to 
approve, said that he could get larger offer, $6j000,000, made 
some efforts to get same and McLean made like efforts, but 
not successful, Homer died in February, 1930, 
54 and McLean would never approve, Tijust Company 
was very anxious to approve but could do nothing 
until sale was first approved by either Homdr or McLean, 
we were looking at it purely from a business standpoint, 
thinks McLean had some sentiment as well as business 
about it. 

Mr. Flannery called the Court’s attention j to the provi¬ 
sions of paragraph X of the will, and the Court replied 
that ho was familiar with it, the witness said further that 
they thought at that time to come into Court but because 
of a certain provision of the will that required Homer’s 
or McLean's approval, proposed purchaser would not ac¬ 
cept title if Court passed on it, even, without that approval, 
thinks made several efforts very recently toiget the same 
man to make an offer again, without success^, in last two 
or three months. 

On the date the offer was accepted, witness wrote Peyser, 
told him that the commission he was claiming, in witness’ 
opinion, was too much for a matter of that kind and thought 
2 c /c would be ample for a matter of that character, received 
no word from him to this verv date. 
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And thereupon, the Court inquired, “Do you recommend 
this sale?'’ and the witness replied, “We do.” 

Thereupon Mr. Quinter stated to the witness that the 
interest of the guardians ad litem is that of the infants, and 
the guardians are interested to the extent that the Court 
be fullv informed, tliev believe the offer mav be modified 
in such wav that not onlv would the Court be more willing 
to sign such an order as is proposed, but it would be safer 
in signing such an order where it would also redound to 
the benefit of the estate, cannot understand why an offer 
should not be made merely for the stock of the Post which 
would carry with it all of the assets except cash and ac¬ 
counts receivable, indemnifying purchaser against any lia- 
bilitv of the estate, of course the estate is verv solvent and 
anv indemnitv agreement the Trustees would give it would 
be perfectly responsible for, the loss on the Washington 
and Old Dominion Railroad might be charged off so far 
as taxes are concerned against profit on sale of Post, if its 
assets are jsold may have question of double taxa- 
55 tion, it seems to Quinter the rights of nobody would 
be jeopardized by such procedure, everybody would 
be more protected and as far as have been able to ascer¬ 
tain there is not the slighest reason why that procedure 
should not be adopted, and he asked witness, “What is your 
suggestion respecting that ?“ to which the witness replied 
that as far as he knows Flannerv lias boon stmlving that 

verv thing recentlv, he so informed us, thinks he has been 
• * * 

studying question as to form of offer so far as it may 
affect taxation, and so forth. 

Quinter then said, “I think this is really the best offer 
that has been made and the Trustees have now submitted 
it to the Court,” the Court has full jurisdiction, thinks 
trustees will be bound by the Court’s interest, thinks there 
is no question and really believes would be for benefit of 
infants that offer be accepted, only consideration remain¬ 
ing whether or not Lawrence would amend offer to enable 
estate to save this vast amount of money and at the time 
clearly give Court jurisdiction: and Mr. Spaulding, appear¬ 
ing for Mr. Lawrence, stated that he is perfectly willing 
to do that assuming that the proper safeguards are thrown 
about the matter, safeguards against debts and so forth, 
for instance, and of course there would have to be a divi¬ 
dend distribution of cash and accounts and notes receivable, 
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but Lawrence lias no objection to the substitution of that 
form for the present one. 

The Court thereupon inquired of the witness if the Trus¬ 
tees would prefer that and he replied that it! was a legal 

matter and if Flannerv advised that is a better wav to do 

• ! * 

it he would do that way, and the Court then inquired of Mr. 
Flannerv if he had gone far enough to decide whether or 
not he wanted it that way, to which he replied, “My posi¬ 
tion is this: the assets of the estate with which you are 
dealing is the stock of the Washington Post Company. 
That is the thing in possession of the Trustees. You have 
jurisdiction of that estate and the Trustees. II do not see 
how we would have anv right to interfere in apv wav with 
the corporate affairs of the Washington Post Com- 
56 panv,” and the Court then inquired if lie preferred 
to have the offer amended, to which hej further re¬ 
plied that he thought it would be a great protection for 

evcrvbodv if this were in the form of an offer |for the sale 
* « 

of the stock, and he referred the Court to the Pulitzer sale 
of the Xew York World where the will prohibited the sale 
of any of the newspaper properties and notwithstanding 
the provisions of the will, in view of the testimony given 
of the depreciated assets, the Surrogate held jit to be the 
duty of the Court to approve the sale of the stock but re¬ 
fused to approve a contract under which one! newspaper 
bought the other, and the Court said that lie sjhould think 
Mr. Flannery's suggestion that tin* Trustees have only the 
stock would be enough to dispose of this, he thinks it would 
be wise to amend the offer, and the Court them inquired 
of Mr. (guilder what is his recommendations as guardian 
ad litem to which he replied that it is to accept jthe $3,000,- 
000 with this modification, the sale of the stolck, that he 
thinks the Lawrence offer is for the best interests of the 
estate, and Mr. Mercier, the guardian ad litem, being asked 
if he felt the same way replied, ‘‘I think so.” Mr. Quinter 
called the attention of the Court that the report of the 
guardians ad litem states that the acceptance of the offer 
would be for the best interests of the estate am|l of the in¬ 
fants but that without prejudicing the rights of any person 
involved, the Court could approve a sale under different 
terms than those set out in the contract. 

The witness thereupon further stated that he would like 
to add to the testimonv that he has given that Ithe recoin- 
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inendation made is in pursuance of the action of the Execu¬ 
tive Committee of the Trust Company which at a meeting 
held before the contract was approved went into the matter 
very thoroughly and decided that the Company as trustee 
should take the action which the witness has taken. He 
was then asked why he approved the Lawrence rather than 
the Hearst offer and replied because the Lawrence 
57 offer has a cash payment of $800,000, it means “if 
we have to pay the debts and commission, it means 
we pay out of the estate $300,000, M the debts exceeding 
the quick assets of cash and receivables by about $200,000. 
there is no commission on the Hearst offer but that offer 
expired on June 9. 

Mr. Flannery then said that Mr. Fraser, a personal rep¬ 
resentative of McLean in other matters, had called atten¬ 
tion to the fact that McLean had approved the offer as sub¬ 
mitted but had not had occasion to consider the proposed 
amended offer, and Fraser said that McLean was under 
the care of his physician, he has approved the specific offer 
that is before the Court, he is anxious to sell the Post, 
thinks it advisable to sell it for the best price they can get, 
has approved the specific offer but if there is to be anything 
else Fraser is not authorized to change it because will 
specifies it cannot be sold without his approval, so it is 
necessary to get his approval before accepting any specific 
offer, and thereupon Mr. Quinter said: “On behalf of the 
guardians ad lit an, 1 submit that this is submitted to the 
jurisdiction of tlie Court and the Court has ample authority 
to order the Trustees to make the sale especially when that 
sale, manifestly! from every conceivable point of view, 
would be for the best interests of the infants and the estate: 
and, also, under decisions of the Court irrespective of tin* 
fact that the testator savs that the executor or trustee shall 
not sell unless and without the consent of a named person, 
or for less than a certain price, the Court has jurisdiction. 
The question arose in the sale of the New York World and 
the Court said it did have jurisdiction of the trust estate if 
infants were involved." 


A colloquy thereupon ensued between Court and counsel 
during the course of which the Court stated: “I think that 
(referring to amended offer) ought to be reduced to black 
and white and I can not quite say that I see why the Trus- 
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tees do not have the duty of considering it and re- 

58 porting on it. I understand the offer is subject to 
the approval of the Court and I suppose they cannot 

withdraw it while the Court is considering it. I suggest 
as to that, that you gentlemen who are concerned get to¬ 
gether on a modified offer and submit it at once and we can 
adjourn this hearing until some early date at which time 
you can tell me whether you have another offcjr or not.” 

Mr. Flannery, for the Trustees, thereupon called 

59 to the stand as a witness on their behalf William F. 
Wiley, who stated that he is a resident qf Cincinnati, 

and general manager of the Cincinnati Inquirer since 191S 
and was managing editor prior thereto, the hew building 
for the Cincinnati Inquirer was constructed under his 
supervision, he has hoard Mr. Thom's testimony regard¬ 
ing the effect on the Inquirer of the business depression 
and the reduction of income, which agrees with his knowl¬ 
edge, he is familiar with the Washington Post <j>nly by hear¬ 
say, has not seen the equipment and appliances] in the build¬ 
ing recently, asked from his knowledge of the Inquirer and 
what he has known in the past of the Post wit at he has to 
say regarding the advisability of accepting or rejecting 
the Lawrence offer, he said, “It is my judgment that the 
offer is quite adequate for The Post under present condi¬ 
tions”; being then asked if he knows aimthiqg about the 
customary commission in tlie newspaper world for the sale 
of newspapers In* replied, “I never knew of ;ij commission 
being paid; 1 know that such commissions liaye boon paid 
but 1 do not know what thev amount to". 

The Court then stated that In* did not understand that 
the Trustees were submitting the question of commission 
in their petition and Mr. Flannery said: “It states there it 
bad been fixed as stated bv Mr. Thom”. 

The witness was then asked to make a comparison be¬ 
tween the newspaper condition existing four br five years 
ago, since the improvements made in the Inquirer build¬ 
ing and what they were previously, to which he replied, 
“You mean the condition in the past two years?”, and 
being told that that was what the interrogatory did mean, 
he said, there has been a sharp falling off in newspaper 
revenue beginning with the latter part of 192$, which con- 
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tinues, tlicv are losing throughout the United States verv 
heavily in their lineage which is the big source of income, 
Adolf Ochs told him recentlv that the New York Times had 
lost 50/V in lineage and 20% in not, by lineage means 
amount of advertising, that may be taken as a fair indica¬ 
tion of what is happening all over the country, which 
00 decreases,the value of the papers: there is an agency 
where thev exchange information of that sort, in- 
formation is compiled as to practically all of the leading 
newspapers in the country showing how much advertising 
is used, the records will supply that information com¬ 
pletely, and when witness speaks he speaks from figures 
that he knows. 

Thereupon Geoffrey Konta made the following statement 
on behalf of William Randolph Ilearst: The last offer re¬ 
ferred to by Mr. Thom, dated June 2, was delivered the 
same day Hearst sailed to Kurope, it was his strong belief 
and his determination from the beginning, which he did not 
change before leaving, that at the present time cash should 
not be required !to buy newspapers, he was looking at it 
from his angle and not from that of the Trustees and his 
offer, therefore, did not contain any cash item: he im¬ 
pressed upon Hearst that aside from the newspaper angle 
Trustees apparently did need cash and he ought to take 
care of it in his idea ling, Ilearst authorized him to say to 

Thom, and he did so saw that without giving anv assurance 

• » • 

he felt quite sure he could get a purchaser for £1.000.000 face 
amount of the bonds that he was going to give, provided 
Trustees would take a reasonable discount, discussed the 
matter of discount with Thom and one or two others pres¬ 
ent, it was recognized that a fair discount would run any¬ 
where from fifteen to twenty-live points, Ilearst offer was 
limited on its face to June 10, that day passed, never have 

had anv word from Trustees, did learn, thinks earlv last 
• • 

week, petition was to be presented in favor of Lawrence 
offer, not having heard from Trustees went to work to trv 
in Hearst \s absence to arrange feature had suggested to 
Thom, made some progress and this morning was quite 
hopeful might be able to do something before this hour, 
have not been able to do it yet but would like very much to 
have reasonable time to attempt to consummate it, feels 
less hesitation in asking that because it seems there is to 
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be a delay because of the form of offers ’ The Court 
61 inquired who would pay the discount and Konta re¬ 
plied the Trustees, and further said that they felt 
\*erv strongly that the security they were suggesting: was 
far superior to what Lawrence offered because instead of 
being- secured by the property which is beipg sold, the 
Hearst proposition merges the only two full sized morning 
papers and Thom has said from his examination of news¬ 
paper situation it is becoming more and more the case, and 
recognized as proper thing, to have only one mprning news¬ 
paper in a town of this size, the Lawrence proposition con¬ 
tinues present competition and possibly inyitjes increased 
competition because Hearst and McLean hayejalways been 
very close and thinks they have proceeded in nqt unfriendly 
lines. 

Mr. Mercier asked what is the additional security behind 

the combined offer, and Konta said there would be only 

• 

one newspaper and you would have the security of the 
evening newspaper plus Hearst’s guarantee Ulrich means 
his entire business and fortune is behind the bonds. The 
Court then called attention to the fact that Thom had said 
he had asked for a statement, and Konta Replied that 
Hearst was not in the habit of giving statements, his guar¬ 
antee has been accepted in a number of cases, that is quite 
capable of demonstration, Mercier said he may have a good 
many guarantees out, and Konta replied, “That is true”, 
whereupon the Court remarked, 4i l think it is customary 
for a Court to receive statements. I think it would be rea¬ 
sonable if you are asking the Court to accept a guarantee 
to state what it is.” Konta said, “I might have to agree 
with you, but I do not believe that Mr. Hearst—well, per¬ 
haps he is a little obstinate about those things,land I think 
rather than disclose what he thinks is nobody!’s business, 
perhaps he would not ue so interested in the proposition”. 

Flannery then stated that the Hearst offer hiad not only 

• i 

expired, technically expired, but had been really formally 
and definitely rejected by the Trustees, and the 
(VI Court remarked, that he would continue |the hearing 
and if, in the meantime, Konta submitted an offer to 
the Trustees, the Court supposed that the Trustees would 
take some action on it, to which Thom replied: “If any 
offer should come up, up to the time this is approved by the 
Court, or presented to the Court, the Trustees! will bring 
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it to the attention of the Court” and the Court then 

63 further remarked, “I am interested in seeing that 
the best possible offer is made, but I do not think I 

would be justified in giving any weight at all to a guarantee 
of a man who preferred not to submit his financial state¬ 
ment. I have no way of compelling him to do it, of course, 
but that is my reaction. In the next place, I should want 
some idea of the value of the paper that you propose to 
consolidate it with, and of the other paper on which you 
propose to give a mortgage. Those are things the trustees 
would want to know, too.” 

Thereupon the Court continued the hearing to Wednes¬ 
day, June 17, 1931, at 12:00 o’clock noon. 

At the contintied hearing on Wednesday, June 17, 1931, 
before Mr. Justice Adkins, J. S. Flannery, Esq., Wilton J. 
Lambert, Esq., and Corcoran Thom, Esq., appearing on 
behalf of the trustees under the last will and testament of 
John R. McLean, deceased, Frank J. Hogan, Esq., Albert 
W. Fox, Esq., and Nelson T. Hartson, Esq., appearing on 
behalf of Mrs. Edward B. McLean, Ralph D. Quinter, Esq., 
and Lucien H. Mercier, Esq., appearing as guardians ad 
litem of the infants Edward McLean, Emily B. McLean 
and John R. McLean, 2d, George B. Fraser, Esq., appear¬ 
ing on behalf of j Edward B. McLean, W. W. Spalding, Esq., 
appearing on behalf of David Lawrence, Charles A. Doug¬ 
las, Esq., Geoffrey Konta, Esq., and Mr. White, appearing- 
on behalf of William Randolph Hearst, and Julius I. Pey¬ 
ser, George E. Edelin, William J. Hughes, Jr. W. C. Sul¬ 
livan and Louis G. Caldwell also appearing, the following- 
further proceedings were had: 

Mr. Flannerv again called Mr. Thom to the witness 
stand, who stated that since the last hearing he had re¬ 
ceived a new or amended offer from David Lawrence, Inc., 
which he produced and handed to the Court; it was sub¬ 
mitted to the co-trustee Edward B. McLean, witness re¬ 
ceived the amended offer yesterday afternoon and im¬ 
mediately sent McLean two copies for his signature, 

64 lie did not sign, has not indicated in any wav verballv 
or in writing, why he refused to sign except just a 

few minutes ago through his counsel, Mr. Fraser, he said 
he wanted a longer time to consider, the matter has been 
considered by Executive Committee of Board of Directors 
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of Trust Company, at meeting yesterday afternoon, wit¬ 
ness told of hearing first part of the week, shid new offer 
had come in for stock instead of assets, otherwise sub¬ 
stantially same as previous offer that had beep given such 
careful consideration, the matter was discussed a little 
while and witness authorized to recommend Acceptance of 
the amended offer to the Court and carrying! out that in¬ 
struction witness is now recommending that! offer to the 
Court except that about half an hour ago he! received an 
offer, through Mr. Konta, from Hearst, of similar amount, 
very lengthy, really has not had time to digest! it carefully, 
offhand still thinks Lawrence offer better as pearst offer 
has no cash payment except that he agrees! as witness 
understands, having read it hurriedly, to purchase $800,000 
of the bonds on July 15, but they are not cancelled, leaves 
the whole $3,000,000 a lien on property, whpreas in the 
Lawrence offer the lien is only $2,200,000, aj payment of 
$800,000 in cash being contemplated, on the other hand 
Hearst offers to include in mortgage securing the bonds, the 
assets of Washington Times Company. Being asked if 
there is anything in the offer to indicate that!Hearst pro¬ 
poses to carry on the Post as a separate entity! or to merge 
it with some other paper the witness replied! that he re¬ 
serves the right to merge with other papers And to prac¬ 
tically change the name, to be published as a ijnorning and 
Sunday paper under name Washington Herald or Washing¬ 
ton Post or any combination of both, he woifid be given 
right to continue publication in Washington j of morning 
and Sunday newspaper under either name or gny combina¬ 
tion thereof, or combination of either name with any other, 
and to continue publication in Washington of six day after¬ 
noon paper under name Washington Tijnes or com- 
65 bination of that name with any of them, Hearst 
offer is further to pay the $3,00*0,000 of bonds one- 
third in five, ten and fifteen years, respectively, to pur¬ 
chase on July 2, $800,000 of first maturities at face value 
but not to cancel them, mortgage remaining the same; has 
not had time to take this matter up with cojtrustee Mc¬ 
Lean, telephoned Fraser, his counsel, that such offer had 
been left with witness, was on point of comihg to Court 
house and would show it to him when got tljere, Hearst 
offer may result in complete obliteration of !Post, mort¬ 
gage securing purchase money will be subject to existing 
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mortgages on Times newspaper, there is at present mort¬ 
gage on Hearst building 1 for $334,250, the Hudson Hotel, 
which witness thinks is the adjoining property, of $175,000, 
and machinery subject to purchase money lien in principal 


amount not exceeding $2,000, there is 


attached to the offer 


the statement of the financial condition of the Times and 


there is included the guarantee of the bonds by Hearst per¬ 
sonally, but there is no statement as to his responsibility, 
no mention is made of anv commission or brokerage in the 
offer itself, when McLean first spoke to witness of an offer 
from Hearst a month or six weeks ago, said the offer was 
subject to a commission to be paid to Paul Block, but Konta 
stated at hearing the other dav that he was willing to waive 
anv commission; or right to commission, whether anvone 
else would claim commission witness does not know; off¬ 


hand opinion as analyzes Hearst offer is that Lawrence 
offer is a better one for consideration and approval of 
Court, but has just had Hearst offer a very few minutes. 

Mr. Lambert inquired if the Hearst offer was accom¬ 
panied by a check, and the witness said, “A check, $25,000 
in cash, although the offer itself does not mention the $25,- 
000 in cash." The offer is approximately the same thing 
as a former offer made by Hearst except it puts in definite 
form agreement to purchase $800,000 of bonds, aside from 
which it is substantially the same offer that had 


06 once before rejected when it was submitted to Execu¬ 
tive Committee, offer is quite long in details but 
there is a provision that the mortgage securing the bonds 
shall provide that net profit of Washington Times Com¬ 
pany in each calendar year in excess of so much as may be 
expended for capital additions, improvements and replace¬ 
ments and as may be normally required for working cap¬ 
ital shall be deposited in sinking fund for redemption of 
bonds irrespective of serial maturities, such deposits in 
no year, however, to exceed $200,000, net profits to be de¬ 
termined in accordance with accounting principles and 
practice heretofore applied, no statement of net profits of 
Times is attached to offer. 


Being asked if estate would be in position readily to pro¬ 
tect itself in repurchase of property under foreclosure 
under mortgage of half a million dollars, the witness re¬ 
plied the estate could do it but would be embarrassing, the 
Hearst offer is a bond issue secured by a second trust and 
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the Lawrence issue secured by a first trust, except that the 
Lawrence offer has no real estate behind it Excepting the 
small pieces of real estate that 1 lie Post now owns and that 
is not covered by the mortgage, as far as security is con¬ 
cerned whatever equity there may be there may be consid¬ 
ered added security. 

In response to questions by Mr. Lambert, the witness fur¬ 
ther said the Hearst mortgages are specifically secured on 
certain pieces of real estate not of the paper itiself. 

The Court then inquired which offer he was to under¬ 
stand was before him from Lawrence, the original or the 
amended offer, and Mr. Flannery said the attended offer, 
and the Court remarked that he understood iMr. McLean 

_ i 

takes no definite position on that, and Mr. Flannery said, 
“1 think we ought to have Mr. McLean announce his posi¬ 
tion either personallv or through counsel.” 

And thereupon, Mr. Fraser stated on behalf of Mr. Mc¬ 
Lean that it was desired that the matter be ad- 
(>7 journed so that he might have time to consider the 
Lawrence and Hearst offers, the latter bf which had 
not been called to his attention, a copy of the Lawrence 
offer was sent to him last evening for his consideration, it 
provided that the excluded assets should coyer cash in 
banks, notes receivable, stocks and bonds butj he takes it 
that it was also intended to include accounts receivable of 
$178,000 although he did not say so, he has hot seen the 
actual offer and whether a change was made in that from 
the one sent to McLean lie does not know, suggests that the 
hearing be adjourned until sometime tomorrow to give 
McLean a chance to go into the second Lawrence and also 
the Hearst offer. i 

\V. 0. Sullivan stated that Ik* had just been requested by 
long distance telephone to request a postponement until 
the following Monday, as he had been asked to appear for a 
group who wish to make an offer. 

W. J. Hughes, Jr., also stated that he had been ap¬ 
proached by a Xew York concern who likewise would like to 
have an opportunity to put in a bid. 

Mr. Flannerv said that he did not think McLean was en- 

* . m i 

titled personally to any consideration, he has had every 
opportunity to consider the matter, “he liasj had these 
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papers before him several days” —, at which point the 
Court interposed, “These papers I know lie could not have 
had before him for more than 24 hours”, and Mr. Flannerv 
said he could have appeared here today, could have at¬ 
tended the conferences with Thom and counsel, but there 
has been no communication directlv .or indirectlv from him. 

Fraser said he took exception to Flannery’s remark that 
McLean could be here, he is under the care of a physician 
and nurses, Flannery has been so notified, Thom testified 
on Mondav that he had visited him on Sundav and found 
him sick, impossible for him to be here today under advice 
of physician, he does not approve of the second 
68 Lawrence offer, he is opposed to it, would like time 
to consider Hearst offer which has just been sub¬ 
mitted and about which he knows nothing. 

Mercier asked why McLean did not approve the second 
Lawrence offer and Fraser replied he did not think it de¬ 
sirable at all, has called attention to one feature involving 
at least $178,000. 


Peyser said “receivables” is in the plural and thereupon 

he made the following statement: 

“Mav I sav a few words? 

• • 

“I am in rather a delicate position in being here by rea¬ 
son of the fact that I am the one who was instrumental in 
bringing the parties together. I am, in a way, ‘the broker' 
in this matter. 

“I have been Mr. McLean's counsel, as vour Honor 

knows, for the past six months. Fifteen minutes before 12 

o'clock todav, Mr. McLean called me and told me that he 

was not interested in anv other offer but the offer that his 

wife may bring in. He asks that if, by 3 o’clock, his wife 

should submit an offer it should receive vour Honor’s 

•> 

consideration. 

“I had three conversations with Mr. McLean 
69 today.” Peyser further said that question has also 
arisen about the term “receivables”, that was 
thrashed out verv thoroughlv last night with Fraser and 
the word, as he understands it, is correct, meaning, “notes 
receivable and accounts receivable", and can be understood 
for nothing else but all receivables. Spalding said if there 
was any question about that the offer will be amended by 
inserting the word “accounts'’, the intention having been 

l' 7 V. 

to make both offers financiallv the same. 
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Fraser then called attention to the provision of Article X 
of the McLean will, stating that it provided that before 
sale of any newspaper properties shall be made it shall be 
approved by Homer or in his absence or in i ]\e absence of 
his approval then by his son Edward B. McLean, Homer 
has since died and McLean is the survivor, his is the only 
approval under the will that can be given arid it must be 
given to any sale before it can be. made, and jMcLean defi¬ 
nitely disapproves of the second Lawrence off'pr. “He has 


it and there- 
good deal in 


submitted to your Honor, for consideration and advice, 
with his approval, the first Lawrence offer ajid I respect¬ 
fully submit that that can be accepted by your Honor but 
the second offer cannot in view of the limitations of the 
will.” | 

Pevser then asked Fraser if he thought the Times offer 

• _ , — 

better than the Lawrence offer, and Frazer replied that he 
had not seen it, that Thom started to show it to him before 
he went on the witness stand but he did not see 
fore cannot state. 

The Court said that he thought there was a 
what Fraser said about the terms of the will and he should 
think it would be very important to have the| approval of 
McLean, he inquired of Fraser if McLean hgd definitely 
decided to oppose the second Lawrence offer and 
70 Fraser said, “Mr. McLean is opposed tjo the second 
Lawrence offer”, even after the error which Fraser 
had indicated had been corrected. Fraser further said: 
“I suggest to your Honor, further, that Mr. McLean is in¬ 
terested primarily in securing the best price and terms for 
the paper and, if he can get a better price than the one 
offered he wants to sell at that bigger price.” j 

Flannery said he thought in justice to the Cdurt, to coun¬ 
sel and to the Trustees, counsel for McLean ought to state 


his reasons for objecting to the; second Lawrence offer, no 
reasons whatever have been given and he has had time 
enough to consider the matter, he has had the benefit of his 
counsel’s advice, has given no reason for opposing the offer 
either to the co-trustee or to the Court and thje Court can 
compare the two offers as well as anyone; in the sale of the 
Xew York World although Pulitzer’s will had an express 
prohibition against the sale of the newspaper property the 
Surrogate reached the conclusion that it was the duty of 
the Chancellor when faced with the possibility; of losing a 


i 
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valuable asset to disregard the provisions of the will and 
order the sale, here you have the trustees submitting the 
first offer of Lawrence with their approval, the difficulties 
pointed out to you and recognized of selling the assets 
because you do not control the affairs of the Post Company 
and its assets, all you have before vou is the shares of stock 
and that is all vou can direct the trustees to convev: not- 
withstanding the! provision in the Pulitzer will, the Surro¬ 
gate found it to be his dutv to instruct the trustees to sell 
the Pulitzer papers, but refused to go a step further and 
approve the contract to transfer the franchises, properties 
and assets. The Court interposed that that was in part 
because the trustees did not own all of the stock, he indi¬ 
cated that if all the stock were owned bv the trustees 

% 

71 possibly he could cut through the formalities of the 
corporation. 

Flannerv further stated that notwithstanding the will 
requires the trustees to obtain the approval of Homer in 
the first instance and he has died, and then of McLean, a 
discretion is lodged in them to sell all or anv of the 
assets and the matter comes before the Court show- 


72 


ing that it is to the interest of all parties to sell this 
particular newspaper property, if McLean had directly 
opposed this and had refused to approve an offer which 
Thom, representing the Trust Company, thought should be 
accepted, “in the light of that evidence would you be justi¬ 
fied in directing the Trustees to continue to hold the Wash¬ 


ington Post, to continue to lose its revenue and, possibly, 
lose the opportunity of making a good sale simply because 
for some private reason not disclosed to the Court Mr. Mc¬ 
Lean refuses to give approval to the sale?” The author¬ 
ities are to the contrary, it is the duty of the Chancellor to 
direct the sale when he finds it is for the protection and will 
inure to the people interested in the estate, notwithstanding 
the provision of the will: in the Pulitzer case the will said 
that no sale would be made, but here it is said it can be 


made provided you obtain the approval of the son. 

The Court further remarked, “I think it is quite likely 
the Trustees have the power to make the sale without the 
approval of the Court, and I think they might have made 
the original sale without the approval of the Court, that is, 
upon the original offer. They have secured the consent of 
Mr. McLean to the sale but. apparently, a difference of opin- 
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ion has arisen between them and it may be that the Court, 
after his consent to a sale has been secured, will determine 
which is the best sale to make or offer to accept,” and Mr. 

Flannery said, “I think so.” 

* 7 1 

Mr. Hogan then suggested that the 24 hour 'adjournment 
requested by Mr. Frazer is not sufficient, he poijnted out that 
Mr. Flannery has suggested that the Court Injs very plen¬ 
ary, very general, very solemn powers with respect to the in¬ 
tentions of the testator and directing what slialjl or shall not 
be done in regard to the estate even over the opposition of 
one of the co-trustees and of the man, who bv the will, was 

. * i 7 

given a veto power in respect to this very property; he 
further said that the primary interest jof Mrs. Mc- 
73 Lean, for whom he appeared, was the interests of her 
children, no one can read the will of John R. McLean 
without seeing that his first concern was holding in the 
McLean family the two newspaper properties,|The Cincin¬ 
nati Inquirer and The Washington Post, giving very large 
powers to a trustee because the will only named the Ameri¬ 
can Security and Trust Company but nevertheless provid¬ 
ing for a double veto against the power to hlienate any 
interest in the newspaper properties, and he shpws through 
the will an intention that if it be possible, or af least prac¬ 
ticable, that tlie newspaper properties should remain in the 
possession of his son through the trustees, dulling his life, 
and the son’s children during their lives, two of !the children 
are boys, one approaching young manhood, Mrs. McLean’s 
position is that the papers, particularly the Fjost, have a 
far greater value to her sons coming rapidly to maturity 
than it is possible to give them bv increased income from 
the estate, that even though there be a substantial diminish¬ 
ing of the annual income, the operation of a paper like the 
Post in the Nation’s capital, affords an unparalleled oppor¬ 
tunity for service and for careers for those voutig men, she 
realizes that these sentimental considerations, if alone, 
could not appeal to the Chancelor to refuse approval of any¬ 
thing that was manifestly to the benefit of the! estate and 
therefore she has been endeavoring since she received onlv 
a week ago the definite terms of the offer, to enlist financial 
support which would enable her to make an offer to the 
Trustees and through them to the Court in sfich circum¬ 
stances as would assure the retention of the papers by her 
sons when thev come to the age to elect to take! them over 
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under the arrangement she is endeavoring to make; and 
he further said that in view of the fact that there is no rush, 
there is no position whereby these offers can be withdrawn 
if the Court does not act today, and he suggested a post¬ 
ponement of the hearing, the matter is one involving the 
interest of minors in an estate and it may atfect them 
throughout the rest of their lives, that he has given 
74 attention to nothing else since he knew the terms of 
the offer and it has not been possible within the time 
at his command since he received the terms of the offer to 
give it the study that has been necessary, he makes no criti¬ 
cism because counsel gave him this a week ago, but a week 
is not enough. 

Fraser then said that if by any possibility the property 
could be so purchased that it would come into the hands of 
the McLean children it would be the thing both he and she 
desired above everything else, and if there is a movement 
made on behalf of Mrs. McLean to purchase on behalf of 
the children there is nothing that would please Mr. McLean 
better. 


Mr. Lambert then said, “I concur to the extent that Mr. 
McLean told me lie would like to have, if it is possible, the 
property reserved in the estate.” 


Mr. Flannery i said, “Mr. Thom and 1 represent the 
American Security and Trust Company and we particularly 
feel that we have done our duty in submitting the offer to 
the Court which we understood, as Mr. Spaulding stated, 
at the time required submission to the Court. The matter 
now rests with the Court.” lie further said, “The only 
reason 1 brought the matter promptly to the attention of 
the Court was because of the fear we have that we would 
lose the only good offer we thought we have received in 
recent months for the paper because of the facts presented 
the other day to your Honor”, and the Court said, “I 
thought the testimony indicated a sale should be made,” 
further remarking “there is a serious question whether 
with him (McLean) opposing that second offer I have any 
right to consider the acceptance of it. I suppose he has the 
right to withdraw the approval of the first offer at any time 
he wants to. I should think it would be much wiser to have 
the trustees act together if possible”. 
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Mr. Quinter then said: “The guardians ad litem have no 
objection to a reasonable continuance. 1 ! They made 
75 certain suggestions as to the modification of the 
original Lawrence proposal and those suggestions, I 
understand, have been met bv Mr. Lawrence in the amended 
proposal. That is objected to by Mr. McLeanj. 

“Our position is that Mr. McLean should state in detail 
the objections he has to the modification of] the original 
Lawrence plan. We suggest to the Court thjat if an offer 
has been presented to the Court by Mr. McLean, and it has 
on the original petition, on which his signature has been 
appended, and if an offer that is more beneficial to the in¬ 
fants’ interests and to the estate is received jby the Court 
by way of a modification of that prior offer jwhich he has 
submitted to the jurisdiction of the Court, jhe would be 
bound by his submission so far as the modified and more 
beneficial offer is concerned. If there is a ‘digger in the 
wood pile’, if the sale of the assets of the Washington Post 
instead of the sale of the stock of the Washington Post is 
what is arousing concern, if it is a question! whether the 
proceeds of the sale shall go into the corpus of the Estate 
or become part of the income, we want to knbw it”. Mr. 
Quinter further said, “the question we want decided here 
is what will bo for the better interest of the infants.” 

Thereupon the following colloquy occurred between Court 
and counsel: 

! 

The Court: I think the offer should be subtnittcd to the 
trustees and their recommendation made to tfie Court; the 
offer should lie made in sufficient time, I tiling. 

Mr. Quinter: Then you must fix a time, within which 
those offers should he filed. 


The Court: I doubt if I have a right to fix sujdi a time. I 
think it is the dutv of the trustees to receive ja good offer 
up to the last minute. I suggest, though, that they ought 
to have them bv Wednesdav morning. 

Mr. Sullivan: So far as I am concerned, at the 
76 earliest possible moment I will give to | the trustees 
whatever offer I have to make. I explained a mo¬ 
ment ago why T have not done so yet. 

Major Peyser: Who do you represent? 

Mr. Sullivan: I am not prepared to state. 
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77 And thereupon further consideration of the matter 
was postponed until 9:30 o'clock on Friday, June 26, 

1931. 

The continued hearing was held before Mr. Justice Ad¬ 
kins on June 26, 1931, with J. S. Flannery, Esq., Wilton J. 
Lambert, Esq., and Corcoran Thom, Esq., appearing on 
behalf of the Trustees under the last will and testament 
of John R. McLean, deceased, Edward B. McLean, Esq., 
the trustee under the said will, in proper person, Frank J. 
Hogan, Esq., Albert W. Fox, Esq., and Nelson T. Hartson, 
Esq., appearing on behalf of Mrs. Edward B. McLean, 
Ralph D. Quinter, Esq., and Lucien H. Mercier, Esq., ap¬ 
pearing as guardians ad litem of the infants Edward Mc¬ 
Lean, Emily B. McLean and John R. McLean, 2d, George B. 
Fraser, Esq., appearing on behalf of Edward B. McLean, 
W. W. Spalding, Esq., appearing on behalf of David Law¬ 
rence, Geoffrey Konta, Esq., and Mr. White, appearing on 
behalf of William Randolph Hearst, and Major Julius I. 
Peyser, George E. Edelin, Esq., and Louis Caldwell, Esq., 
also appearing. And thereupon the following proceedings 
were had: 


Mr. Flannerv stated to the Court that since the last hear- 
ing a good deal had occurred and he would like in order to 
perfect the record to have Mr. Thom resume the witness 
stand and give a core brief summarv of what had taken 
place. “It may be, as a result of the testimony Mr. Thom 
will give, von will find there is nothing before the Court for 
action at this time’’. 

Corcoran Thom testified that since the hearing on June 
17, 1931, he had received an offer from Ilearst and what 
Hearst calls a supplementary offer, one for the purchase of 
the assets and the other the stock, Lawrence made an offer 
modifying in certain details and particulars his former 
offer, practically speaking the offers of Hearst and Law¬ 
rence are now similar except so far as the security is con¬ 
cerned, has received no other offers; has had conferences 
with representatives of Ilearst and of Lawrence, the 
78 guardians ad litem and others interested regarding 
which offer it is better to approve, the conferences 
lasting the greater part of yesterday, and Mr. Lambert was 
also present, it was made known in connection with his 
presence that he was president of the Washington Times 
Company and for that reason was endeavoring to observe a 
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neutral attitude, White, who witness thinks is general man- 
agter of the Hearst interests, Konta, the lawyer, and Kirk- 
man, understood he was representing The 'Times, were 
present, Spalding* was present on behalf ojf Lawrence. 
Guardians ad litem were also present. The! matter was 
taken up and discussed at a committee meeting*! of the Trust 
Company, and being* asked who constituted tlijit committee 
he replied, “Mr. Xorment, Mr. Corby, Doctor Grosvenor 
and myself were the members present*’; as result of con¬ 
ferences and consideration given to both offeijs it was de¬ 
cided that the Hearst offer for the purchase jof the stock 
was the best one, that was the opinion of the committee; 
asked whether in comparing the two offers any conclusion 

was reached as to which furnished the better jsecuritv for 

• 

the bonds to bo held by the estate In* replied, i“ Yes, prac¬ 
tically”, the Hearst proposition, and instructed counsel to 
prepare a short supplemental petition accompanied by a 
comparison of the two oilers prepared by the guardians ad 
litem for submission to the Court this inornijng; witness 
understood that the two amended offers and It he petition 
were submitted to Mr. McLean, the co-trustee, she does not 
know personally, understood Mr. Flannery was handling 
that through Mr. Lambert, has heard nothing from McLean, 
directly or indirectly, regarding his attitude, jhas not re¬ 
ceived back the original petition; asked “Was (he original 
petition approved by you?", he replied, “1 looked it over 
first; it seemed to be all right " before sending it!to McLean, 
lie has not approved the amended Lawrence or] the Hearst 
offers, approved simply the first Lawrence offer which was 
submitted to the Court and has not approved any offer 
since; witness was handed what purported to be an 
79 unexecuted copy of the supplemental petition accom¬ 
panied by the comparison of the Hears! and Law¬ 
rence offers prepared by the guardians ad litem, and was 
asked if that correctly stated the facts, to which question 
he replied, ‘‘This is the one that was handed to;me yester- 
dav. This, so far as I remember, states the fafcts”. And 
thereupon counsel for the Trust Company offered the said 
unexecuted copy in evidence as part of Mr. Tliiom’s testi¬ 
mony, and the same recites as follows: Since the hearing 
on June 17, 1931, the petitioners in connection with the 
guardians ad litem, have carefully considered an analysis 
of the original and amended offers submitted; by David 


i 
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Lawrence, Inc., and The 'Washington Times Company, the 
Trustees and their counsel and the guardians ad litem have 
had numerous conferences with representatives of the pro¬ 
posed purchasers with a view of obtaining modifications of 
offers to make them more specific and beneficial to the trust 
estate with result both offers have been modified in sev¬ 
eral essential particulars, the principal of which are the 
following: 

(a) The assumption of the liabilities of the Washington 
Post under existing contracts set forth in a list headed 
“Contracts Washington Post June It), 1031”, including a 
contract of employment with Mr. Marks. 

(b) Assumption of the liabilities of the Washington Post 
under leases covering the real estate now occupied by that 
paper. 

(c) The continuation of the Post as a separate entity so 
long as any of the bonds representing the consideration for 
the sale are outstanding. 

(d) Any default in the publication of the Post for two 
consecutive davs not attributable to fires, strikes or un- 
avoidable casualty or act of God, to give the Trustees the 
option to assume the operation of the paper. 

(e) The assumption of liability on unfulfilled subscrip¬ 
tion and advertising contracts. 

80 That in addition to the foregoing modifications the 
amended Lawrence offer of June -5, 1931, extends 
the time for acceptance of his offer of June 10, 1931, as 
now modified to; June 27, 1931, 12 o’clock noon; both offers 
as modified were submitted to committee of Trust Com¬ 
pany and carefully discussed and considered, as result of 
such re-consideration Trustees and guardians ad litem are 
in accord in withdrawing recommendation of acceptance of 
Lawrence offer and in recommending for approval of Court 
modified Times Company or Hearst offer; petitioners submit 
as part of petition analysis of offers prepared by guardians 
ad litem after consultation with Trustees and their coun¬ 
sel; as modified! essential difference between two offers re¬ 
solves itself into matter of security for deferred pur¬ 
chase money; under Lawrence offer cash payment of 
$800,000 to be made with closed mortgage for $2,200,000 
secured upon properties and franchises of Post only, under 
Times or Hearst offer cash payment of $800,000 and closed 
mortgage of $3,000,000 secured upon Times and Herald 
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and Post instead of Post alone; acceptance I of Lawrence 
offer in all probability will result in increased competition 
and of Times or Hearst offer in combination but not 
merger of two local morning papers and eliminate com¬ 
petition; under Lawrence offer, plant and equipment of 
Post will be dismantled and paper published;in all proba¬ 
bility from plant of United States Daily, Timjes or Hearst 
offer contemplates publication of Post from ljnodern plant 
of Times Company which would be subject to mortgage; 
under Times or Hearst offer payment of bond|s guaranteed 
by Hearst personally; Lawrence offer subject! to claim for 
commissions of $87,500 whereas Times or Ileafst offer sub¬ 
ject to no commission; other differences pojinted out in 
analysis; Trustees informed by representatives of Times 
that actual cash investment in Times and Herald repre¬ 
sented on books by intangible good will, circulation, etc., 
exceeds initial cost by over $6,000,000; for reasons above 
indicated and summarized Trustees believe Times 
81 oi* Hearst offer as amended will affoitd better se¬ 
curity for deferred purchase money than amended 
Lawrence offer; petitioners also in accord with guardians 
ad litem in recommending that they be authorized to con¬ 
summate the sale by accepting offer for salej of stock of 
Post Company instead of properties and franchises which 
petitioners are advised by counsel will avoid possible ques¬ 
tions of double taxation, differences between life tenant 
and infant remaindermen as to whether any portion of 
proceeds of sale is income instead of capital, facilitate 
transfer and afford better protection for trust estate under 
mortgage; further recommend that any gain orj profit taxed 
under Federal income tax laws whether assessed against 
Trustees or beneficiaries should be paid out jof principal 
instead of income, and that all costs, counsel fees and other 
expenses incurred in connection with sale, transfer and 
legal proceedings be charged to and paid from principal; 
the names Wilton J. Lambert, and J. S. Flamjery, appear 
as attorneys for petitioners and the form of! affidavit is 
attached to be made bv Corcoran Thom as President of the 
Trust Company deposing that matters and tilings stated 
in the petition as upon his personal knowledge are true 
and those stated upon information and belief!he believes 
to be true. 

The comparison of the offers so prepared by the guar¬ 
dians ad litem is in the words and figures following: 
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Comparison of Hears! and Lawrence Offers. 


1. Price $3,000,000 in each offer: 

a. In Lawrence offer, $800,000 cash, of which $20,000 has 
been paid on account; and a bond issue of $2,200,000 cov¬ 
ered by a closed first mortgage. 

b. In Hears! offer. $800,000 cash, of which $25,000.00 has 
been paid on account: and a bond issue of $3,000,000 cov¬ 
ered by a closed first mortgage: the $800,000 cash pay¬ 
ment to be realized by a purchase of $800,000 of the bond 
issue by Hears! or someone at his request. 

c. The Lawrence offer is subject to a claim for com¬ 
mission of $87,500.00 payable by the seller; and the Hears! 
offer is subject to no commission, 'file Guardians ad litem 
have procured a letter from Paul Block renouncing all 
claims to commission. 


2. Security Behind Bond Issue: 

a. Under both offers, the physical assets of the Post 
are excluded from the mortgage covering the bond issue; 
but when these physical assets are sold, the moneys real¬ 
ized will be placed in a sinking fund for the retirement 
of the bonds. 

b. Under the Lawrence offer, the remaining assets of the 
Post, which includes the name, good will, and its fran¬ 
chises, are to be the onlv securitv. 

c. Under the Ilearst offer, the bonds will be secured by a 
mortgage on all of the physical assets of the Washington 
Times Company, which owns and publishes the Washington 
Times and Washington Herald: as well as on all of its 
tangible assets: including the intangible assets purchased 
from the Post, as enumerated above, with the addition of 
the personal guaranty of Mr. Hearst. 

d. The bonds in the Hearst offer mature; $1,000,- 
83 000.00 in live years; $1,000,000 in ten years; and 

$1,000,000 in fifteen years. 

The Bonds in the Lawrence offer all become due twenty 

%■ 

years from July 15, 1931, except those which might be 
retired from the sinking fund. 

e. In the Hearst offer, a sinking fund is created, con¬ 
sisting of the entire net profits in excess of what may be 
spent for capital additions, improvements, replacements, 
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and mortgage amortizations, and as may be normally re¬ 
quired for working capital; the net income to Ipe deposited 
in the sinking fund, however, not to exceed $200,000 with 
no minimum compulsory deposit. j 

In the Lawrence offer, the sinking fund is to! run for ten 
years, beginning July 15, 1937, and is to consist of one- 
fourth of the net earnings of the preceding! year, pro¬ 
vided they equal or are in excess of $200,000,| but with a 
minimum compulsory deposit of $50,000 for ten years, and 
a minimum compulsory deposit of $100,000 foil four years 
thereafter, or of one-fourth of the net earnipgs if they 
should exceed $400,000 a year. j 

In the Hearst offer, while no minimum yearly deposit 
is required, by 1941 under this bond issue oil $2,000,000 
will have been paid in; whereas, under the Lawjrence offer, 
but $800,000 will have been paid in and the sinking fund 
will compulsorily have in it but $200,000, or $l|,000,000 all 
told. j 

X. B.—Under the Hearst offer, we are given las tangible 
security a mortgage on the Times Building and on the 
Hudson Hotel. Mr. Hearst sets these up in liis offer at 
a value of $931,000; but they are subject to mortgages ag¬ 
gregating $500,000, as set forth in the offer. The Hearst 
representative states that there is an actual cash invest¬ 
ment in the Times and Herald, represented oh the books 
by intangible good will and the circulation structure, of 
over $6,000,000 in excess of the initial cost of purchase. 


3. Competition: j 

a. The Hearst offer will eliminate the present es- 
84 tablished competition in the morning field. 

b. The Lawrence offer will maintain anjd probably 
make more keen that competition which now exists. 

i 

4. Foreclosure of Mortgage Bonds: | 

| 

a. From the report of the trustees and from the inspec¬ 
tion of the Guardians ad litem, and upon consideration of 
both offers, it is apparent that the present plajnt facility 
of the Post will be abandoned no matter which ofj the offers 
is accepted and approved. | 

In the case of the Lawrence offer, the paper (will prob¬ 
ably be published at the plant of the United States Daily. 
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In the case of the Hearst offer, the paper will be published 
at the plant of the Times. 

In the event foreclosure became necessarv of the mort- 
gage securing the bonds given for the purchase price, 
under the Lawrence offer we would have no place in which 
to publish the Post if we had to take it over; and we 
would take over nothing but intangible assets; whereas, 
under the Hearst offer, we would take over a fully equipped 
and practically new plant especially designed and erected 
for newspaper work, which would assure a continuance of 
the paper either for the benefit of the estate or until an¬ 
other sale of it could be had. It is readilv seen that taking 
over the intangible assets without facilities of publication 
would mean those intangible assets which after all, con¬ 
sisting only of a name and Associated Press franchises 
and certain new services contracts, would be of very little 
value. 


5. Existing Contracts: 

Both offerors were required to accept the existing liabili¬ 
ties under the existing contracts for future services, future 
paper deliveries, future supplies, etc. 

6. Leasehold: 

Both Lawrence and Hearst have been required and have 
agreed to take and relieve the estate of any liabilitv under 
the lease of part of the Post plant which still has two years 
to run. 

85 In the Lawrence offer, the bondholders are not 
exempted from Federal Tax on the bonds. In the 
Hearst offer exemption is provided up to 2%. 

It is apparently contemplated by the Lawrence offer 
to continue the name of the Washington Post. In the 
Hearst offer thev agree to continue the name of the Wash- 
ington Post alone or in connection with a combination of 
the Washington Post, Herald, etc. 


86 In response to questions by Mr. Mercier, Mr. Thom 
being asked if since last hearing a great deal of 
work has been done toward amelioration and modification 
of both the Lawrence and Hearst offer- replied, “I under¬ 
stand from the guardians ad litem that thev have done a 
great deal of work' ’; that in witness’ opinion the offers now 
submitted are better than those submitted at the last hear- 
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all existing 


ing, the bids or the bidders offered to assumej 

contracts of the Post, witness had the General Man- 
S7 ager of the Post make a list of all contracts that 
could not be cancelled within thirty days and the 
bidders assumed them, whereas under the previous Law¬ 
rence offer he had the right to elect as to wliifch he would 
accept, witness thinks that results to the benefit of the es¬ 
tate financially; the lease is assumed in both offers; in the 
Hearst offer is the item that he agrees to retain the name 
of the Post as long as the bonds are outstanding, and the 
further provision that if there is a cessation of! its publica¬ 
tion for two days Trustee has right to proceed with pub¬ 
lication, then there was a question in the lTearst offer under 
which he provided that purchaser be allowed prepaid sub¬ 
scriptions in circulation and advertising, that was waived; 
in witness’ opinion all of those changes result!in material 
financial saving to the estate over prior offers, they are 
distinctly to the advantage of the Post; asked if the guard¬ 
ians ad litem had done all of this work, lie replied that they 
had done a good deal of it, asked if the Tru$t Company 
had changed its position with reference to the Advisability 
of the sale of the Post at this time, he replied, “In the 
opinion of the American Security and Trust Company it 
is advisable to sell The Post if a proper offer should be re¬ 
ceived for it,” the situation with reference to tjhe financial 
condition of the estate and of the Post is the jsame as at 
the last hearing; asked if the present offers are no different 
from the former ones except that changes had! been made 
to the financial benefit of the estate in both, lie!replied, “I 
think that is correct;” neither McLean nor any bf his coun¬ 
sel have advised witness since the last hearing jthe reasons 
for refusing the second Lawrence offer which w^s then pro¬ 
posed; asked if he had not said that if the Posts, were to be 
continued a new building would be necessary fbr quarters, 
he replied, “It is my opinion.” Asked if he had not said 
the presses were antiquated and would require' renewal in 
very short order, he replied, “That is the statement from 
the general manager of The Post, in tlib next year 
SS or two tliev will have to install new rriachinerv;” 
asked if he had any idea as to the amouiit of monev 

^ v • i v 

involved in the purchase of new machinery, he replied, 
“I can only state what has been estimated for m(3 by others, 
around $200,000 or $250,000.” 
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Thereupon, in response to a question by Peyser, the wit¬ 
ness Thom further testified that he had not called Mr. Mc¬ 
Lean in conference in this matter recently, and in response 
to the following question by the Court, “Do you want me 
to understand now, Major Peyser, that you are now ap¬ 
pearing for Mr. McLean:" Peyser stated, “I think I ap¬ 
pear as a friend of the Court at the present time; and I 
am also interested in the compensation I am justly entitled 
to by reason of'being the producing cause of the sale. “ 

The witness Thom further testiiied that the petition, copy 
of which was put in evidence as aforesaid, was one he would 
sav was sent to McLean yesterday afternoon, it must have 
been around four o’clock, witness did not send it, the copy 
was sent to witness at four o'clock; asked bv Pevser, “AVas 
Mr. McLean ever invited to anv conference held bv you?” 
the witness replied? “I have had no conferences," asked, 
“Conferences held by you with the guardians ad litem 
and the attorneys in the case, in the two cases?" he re- 
plied, “Mr. McLean was not personally, but his counsel. 
Mr. Lambert, was," Lambert appeared as counsel for one 
of the trustees but McLean told witness personally, in 
Peyser's presence, that Lambert was his counsel in all mat¬ 
ters representing the estate and that Peyser was his coun¬ 
sel in matters representing him personally, and Fraser 
handled the linances. 

Thereupon, the two letters which have heretofore been 
incorporated in this bill of exceptions, one from McLean 
to the Trust Company of April IS, 1931, and the other from 
the Trust Company to McLean of April 20, 1931, were put 
in evidence bv Pevser. 

And the witness Thom further testified that he is sure 
that after the letter of April 20, he had several conferences 
with Peyser about it, but not since the Hearst offer: and 
thereupon the following transpired: 


89 “Q. And you think that a man who is interested in 

the life estate of a ten-million dollar estate was en¬ 
titled to a personal call, or to personal consideration, don't 
you? A. Mr. Peyser, we got this offer from Mr. Hearst 
about 10 o'clock yesterday morning. Before I received 
it- 

“Q. (Interposing:) Did you send a copy of the offer to 
Mr. McLean? A. I gave two copies of it to Mr. Lambert 
for the purpose of sending it to Mr. McLean. 
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“Mr. Lambert: I want to say, appropos of jMr. Thom’s 
statement about the sending of papers to Mr. McLean, that 
these papers were delivered to me at about 5 o'clock yester 
day evening. 

“The Witness: Not the contracts. 

“Mr. Lambert: The petition. 

“The Witness: Thev were delivered very shortly after 
I got them. 

“Mr. Lambert: The petition, I am speaking iof that was 
sent to Mr. McLean, and the contracts were shown to me 
yesterday evening and the contracts, together with the peti¬ 
tion when received, was delivered to me bv Mr. IFraser who 
appears as personal counsel for Mr. McLean;and I tele¬ 
phoned Mr. McLean and told him I had them; and would 
send them out by Mr. Fraser in which he acquiesced, and 
Mr. Fraser took them from me and, I am advised by Mr. 
Fraser, he promptly delivered them yesterday afternoon 
after he received them. 

“The petition itself could not have been sent before 5 
o’clock because I did not receive it until that tjime.” 

i 

i 

i 

Fraser thereupon stated that the contract and the peti¬ 
tion were delivered to McLean between six j and seven 
o’clock, close to seven o’clock, yesterday evening, and the 
witness Thom added that Konta delivered the Iijearst offers 
to him, he should say, about a quarter to ten O’clock, and 
very shortly after that copies of them were j handed to 
Lambert; Spalding made his amended proposition, 
90 witness should say about two o’clock apd Lambert 
got a copy of it then; and Lambert then ^aid that at 
noon he telephoned to McLean what had transpired in the 
office of Flannery. 

The witness further testified that he did not think there 
had been any telephone conversation between hijm and Mc¬ 
Lean as to the offers, they came in only recently, “when 
the offers do come in, whatever offers come in, just as soon 
as 1 could get them typewritten I would send them to Mr. 
Fraser or send them to Mr. McLean. I havq kept him 
fully informed as to these offers;” that he had extended 
no invitation to McLean to come to a meeting of the Trust 
Company, he did not suggest to Lambert at ten d’clock yes¬ 
terday morning that he call McLean, and Lambert did not 


5—6113a 
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reply to such suggestion that McLean was too ill to attend, 
witness does not recall that, “but I think Mr. McLean has 
alwavs felt that I have been very glad to confer with him 
at any time on any subject. We have been conferring to¬ 
gether a good many years and, if he had had anything to 
confer with me about I would have been very glad to do it. 
We have been advised that these offers should be approved 
by Mi-. McLean and then they come to Trust Company 
with his reasons for approving them and then we act as 
trustee.” 

In behalf of McLean, Fraser then read to the Court the 
following: 

“In the matter of the original petition of the trus- 
91 tees and supplemental petition of one of the Trustees 
of the estate of John R. McLean for approval by 
this Honorable Court of sale of the capital stock of The 
Washington Post Company, Edward B. McLean, in his in¬ 
dividual right and as co-trustee, respectfully states: 

Since the original offer of Mr. David Lawrence was con¬ 
sidered by me and the original petition submitting that 
offer was filed in this proceeding, I have given considera¬ 
tion to present conditions and have carefully studied the 
testimony which was presented to the Court on hearings 
had upon the 15th day of June and the 17th day of June, 
1931. With deference to the Court I have decided to and 
do hereby withdraw my approval heretofore given to the 
acceptance of the first offer of Mr. David Lawrence; and I 
do not approve, either individually, or as trustee, of the 
acceptance of either the second, or amended, Lawrence 
offer, or the Hearst offer. 

Further, I do not, at this time, give my approval to the 
sale of the interest of the John R. McLean estate in the 
newspaper property known as The Washington Post, as 
required by the Tenth paragraph of the Will of said John 
R. McLean. 

(Signed) EDWARD B. McLEAX. 

GEORGE B. FRASER, 
Attorney for Edivard B. McLean. 

Washington, D. C., June 26, 1931.” 

Fraser further stated that he desired to file the paper 
just read with the additional comment that the John R. 
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McLean will contains the provision heretofore quoted, Ar¬ 
ticle X, which Fraser read to the Court, Homer is no longer 
living and therefore approval of McLean i$ compulsory 
before any offer for sale of either newspaper jproperty can 
be accepted, in view of McLean’s refusal tb approve of 
any offer, Fraser asks the Court to dismiss thp proceeding. 

Flannery then said: 

“I want to say now that we have never dope more than 
attempted to do our duty to the estate in making 
92 this report to the Court and our dut\j to the pur¬ 
chasers who were invited to submit tlibir offers for 
the consideration of the Trustees and have those offers re¬ 
ported to the Court. In fairness to these purchasers who 
have acted with the greatest fairness to us, who have come 
forward and met everv suggestion made bv the guardians 
ad litem, the Trustees or their counsel, we have submitted 
this matter to the Court with our views. It was no business 
of the American Security and Trust Company to force a 
sale, although we presented the picture to your Honor of 
the needs of this estate, of the needs of The jPost, and of 
the results that might How from a failure to jaccept a de¬ 
sirable offer to sell this paper. We pointed outj to you what 
your Honor well knew: that, as to one asset Of the estate, 
this policy of holding on and pouring hundreds of thou¬ 
sands of dollars into the Old Dominion Railroad resulted, 
on April 16th last, in an order signed by your Honor, di¬ 
recting us to stop making advances and to scrap our in¬ 
vestment. 

“We also pointed out our situation in regard to The 
Inquirer, its depreciating income, the fact there was no 
other asset of the estate, with the possible exception of a 
few hundred shares of stock, which could boj utilized to 
meet the needs of The Post. Now, of course, i;n doing our 
dutv here we have to look forward to the time! when these 
purchasers would have to finance this proposition, would 
have to borrow money, and that we would take back bonds 
or would have to take back bonds as a part of that pur¬ 
chase money and, by setting up a case that went too far we 
might interfere with their financing program |md also in¬ 
terfere with the security that we were going tb take back. 
We are not standing here today, your Honor, trying to 
force a sale. We do not want to force uponi these pur¬ 
chasers anything which may hereafter be regarded by con- 
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veyancers as a defective title which would also affect the 
bonds which we take back. We are trying to do our duty 
here as Trustee. We think we have done our duty 

93 as Trustees. We have not gone too far in trying to 
whittle down the present situation of The Post or to 

make its needs appear too important for immediate atten¬ 
tion because of the effect upon either one of those offers 
when thev go out into the monev market and trv to finance 
this proposition. Many years ago I recall reading a squib 
at the head of the editorial column of The World, as I re¬ 
call it, which read like this: ‘Yesterday our esteemed con- 
temporary, the Washington Post, compared us to a yellow 
dog; everybody knows what a yellow dog does when he 
gets to a post.’ Well, now it would be a very remarkable 
thing for the Trustees to make a case to be presented to 
this Court, asking the approval of an offer, and, at the same 
time, so whittle it down and undermine the thing that we 
sell to the purchasers that that purchaser could not finance 
his proposal and, so that we would be in a position where 
we might not be able to finance or sell the bonds that we 
had taken as a part of that sale. I submit, your Honor, 
that when the Lawrence offer is withdrawn, and it is with¬ 
drawn, with no supplemental petition before the Court ask¬ 
ing the approval of the Hearst offer, there is, really, noth¬ 
ing for vour Honor to decide.” 

Mr. Mercier then said: 

‘‘The Court, may it please your Honor, has ample juris¬ 
diction in this cause to control the discretion of the Trus¬ 
tees. The fact that the Court has not a supplementary 
petition before it does not change the aspect to the situa¬ 
tion at all. The Court has the original petition before it 
and it is never necessary to bring a supplementary peti¬ 
tion, to bring in new offers, when the Trustees are making 
a sale. I do not know of any law or case that requires such 
a thing and I worked last night until 4 o’clock this morning 
in trving to find one. I cannot conceive of anv reason in 

the world whv Mr. McLean would want to withdraw his 

* 

consent to the sale of The Post at this time; he has stated 
none in the paper which he has filed with the Court. 

94 He savs: ‘after reading’—mind vou—‘after reading 
the testimonv at the hearing’ he thinks that The Post 

ought not to be sold. I submit that if that is his judgment 
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bis judgment is not worth a picayune becausb that hearing 
developed the fact, developed the situation! of the estate 
and the facts pertaining to The Post and all of the courts 
who have had cases like this before them liave said that 
when a situation like that is presented at jRquity Court, 
whether or not the sale requires the consent Of a third per¬ 
son, it is the duty of the Court to order a sale of the assets 
in the interest of the preservation of the cstaie. I think, as 
does the other guardian ad litem, that the (j'ourt has full 
power and would be neglectful of its duty iij the premises 
if it did not endeavor to consummate the offers which are 
now before this Court for approval. 

“As I said before, the guardians ad litemj have made a 
very thorough research in all of the law, in the law pertain¬ 
ing to all the questions involved in this case. They have 
written a brief on it and a great manv cases go to sav that 
where a consent is required or where it is not required, 
whether a consent is required or not, as l! said before, 
whether it be the consent of a third person tligt is required, 
in the first place he shall not be heard to refuse to consent 
for merely captious, personal or private reasons and, if he 
does fail to approve and his failure to approve is not rea¬ 
sonable, when all the evidence is before the Cpurt, then the 
Court has got the right to direct him to approve and, if he 
fails to approve then voluntarily to remove him sum¬ 
marily.” ! 


The following then transpired: 

“The Court: The difficulty I see to vour argument is 
this: I understand that the other Trustee kays, in sub¬ 
stance, ‘We do not press this matter or ask jfor other in¬ 
structions now.’ 

“Mr. Quinter: Yes, but these facts arc brought before 
your Honor and it is your appointee that lias done this 
thing. 

95 “Mr. Mcreier: A very clear answer to that, if 
your Honor please, is this: that after all you are 
now asking or are now being asked to substitute your dis¬ 
cretion for that of the Trustees. 

“The Court: There is such a thing as dismissing a case 
in this Court. j 

“Mr. Mercier: There is, very much so. 

The Court: By the petitioners themselves^ 


i i 


i 
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‘‘Mr. Mercier: Very much so, if your Honor please, ex¬ 
cept in this case you have infants involved. If this thing 

had not come up this morning- 

‘‘The Court (interposing): Mr. Flannery states a very 
practical proposition: you have raised a very novel propo¬ 
sition and have discussed it in a verv interesting wav, a 

* V— • 

proposition that a man cannot fail to approve unless he had 
opportunity to approve. But, there is a serious question 
whether the Title Companies would pass a sale made over 
the opposition of Mr. McLean. 

“The Court: As I understand the position of the Trust 
Company now it is that they consider this is withdrawn. 

“Mr. Flannerv: Xo, no. We have made the recom- 
mendation and we submit the matter to the Court, but we 
say that in view of the provisions of the will and the atti¬ 
tude of the co-trustee there is reallv nothing before the 
Court on which to act and we are not forcing the Court to 
make a decision which might put on the purchaser in this 
case, no matter whether it be Mr. Hearst or Mr. Lawrence, 
a title which he might not be able to finance after assuming 
the obligation. We think that would be most unfair. lie 
may be willing to take it but, after the Court passes the 
order, he might find he would be unable to finance it al¬ 
though, under an order of Court, he had agreed to accept it. 

“The Court: He might have the right to refuse to accept 
it and put himself in that situation. I think, gentlemen, 
that Mr. Flannerv’s statement of the situation now is sub- 
stantially correct : that there is not anything pending be¬ 
fore tlie Court. I think the trustees performed their 
96 duty in reporting this matter to the Court originally 
and Mr. McLean or anyone else has a right to change 
his mind. I do not undertake to pass now on the propo¬ 
sition that you have raised, Mr. Mercier, but I do think 
there is nothing before me.” 


Thereupon Peyser made the following statement to the 
Court: 

“I want to make one statement as the personal counsel 
of Mr. McLean outside of the Washington Post matter; the 
statement was made by the guardians ad litem charging 
Mr. McLean with terrible losses in the matter of the Old 
Dominion Railroad. That as absolutely untrue. He did 
not have the management of the railroad,” to which the 
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Court replied that lie did not understand that the guardians 
had made such a statement. 

i 

I 

97 And thereupon, hearing upon the petition of the 
Trustees for instructions as to the sale pf The Wash¬ 
ington Post was concluded. 

And thereupon, further to maintain the issues upon his 
part joined, the plaintiff testified as a witness on his own 
behalf as follows: 

i 

That he was born in the District of Columbia, has lived 
here all of his life, has been a member of and active prac¬ 
titioner at the Bar of this District for the la$t thirty-four 
years, was President of the District Bar Association four 
years ago, Vice-President of the American Bar Associa¬ 
tion, Militarv Aide to Secretary of War Baker during the 
World War, has the military title of Colonel iij the Reserve 
Corps, was a member of the Board of Education four years 
ago for one term, has been Department Commander of the 
American Legion of the District of Columbia; j one night he 
received a message to meet McLean in Maryland, in the end 
of January, 1931, or the first part of February, met him 
and was retained as counsel in some pending litigation re¬ 
lating to his family affairs, had nothing to jdo with the 
Washington Post and the subject of its sale [was not dis¬ 
cussed, that first came up with McLean, he jsaid several 
offers were pending one from liearst and one from Paul 
Block, did not see much cash money to be obtained from 
either, thought sale would be good in event could obtain 
cash money and would be very glad to go into!matter with 
witness, told him did not know anything about iale of news¬ 
papers and he asked witness, as counsel, to speak to Thom 
relative to whole estate, and up to that time wa$ only repre¬ 
senting him in his misunderstanding with his j wife, thinks 
he telephoned to Thom and also wrote him a letter, 

98 was present when he telephoned and saw the letter 
he wrote, thinks it is the letter already put in evi¬ 
dence under date of April 18, McLean told Tjliom on the 
telephone he wanted witness to go into affair^ pertaining 
to estate, question of Old Dominion Railroad was pending 
then, said nothing to Thom on phone at that tiihe about the 
sale of Post but told him witness was coming down to see 
him, letters from McLean to Thom of April 18|and also of 
April 6 were both sent by McLean to Thom, witness die- 
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tated the letter of April 6, which was put in evidence and 
is in the words and figures following: 


99 


April 6, 1931. 


Mr. Corcoran Thom, President, 

American Security & Trust Company, 
Washington, D. C. 

My Dear Corcoran : 


This afternoon, over the telephone, 1 told you that I had 
an offer of three million cash with a substantial payment 
thereon. Just for the sake of the record, when I asked you 
how much you thought the Post was worth, you said three 
or four million. Of course, to the President of a large 
banking institution the difference of a million does not 
mean anything, but 1 want to put myself on record as say¬ 
ing that a price of three million for the Post should not be 
lightly dismissed. Especially, when the payment and 
terms thereof are beyond question. I am glad that you 
think the Post is worth between three and four million as 
I feel positive that the present management has made its 
value. If you care to discuss the price again I am sure that 
Major Peyser will make a date with you. 

The price of three million of course includes 5% for the 
first, hundred thousand, and 2 1 />% thereafter, which, if it 
is sold to the party whom I have been negotiating with 
would have to be paid directly to the person being the pro¬ 
ducing cause. 

Yours sincerely, 


100 At that time McLean was talking about the Hears! 

and Block offers; after the letter from Thom of 
April 20, witness went to his office, may be one or two days 
after McLean received letter, would not say exact time, told 
Thom had conference with McLean and McLean said 
wanted witness to obtain information relative to Rosiclare 
mines and Old Dominion Railroad and paper in Cincinnati, 
Thom said affairs of estate and of Post in verv bad condi- 
tion, did not see how Post was going to continue unless 
something done, not inclined to put money of estate into 
Post, had received several offers recently, and one, two or 
three vears as?o from Eugene Mever, recent offers from 
Hears! or Block or both, not inclined to accept them; told 
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Thom (lid not know much about obtaining purchase of Post 
but if same commission paid very glad to go ^>ut and see if 
can obtain buyer, lie said, “I would welcome such a pur¬ 
chase, be very glad to have such a purchase made, because 
it would relieve the Trust Company and myself of a great 
deal of responsibility”, does not think the j conversation 
took very long, witness left and started on efforts to obtain 
purchaser, there was no doubt about the commission basis 
with McLean because the two letters stated the conversa¬ 
tion, was to receive 5% of first $500,000 and on bal¬ 

ance, witness got in communication with some New Yorkers 
who were interested in newspapers and some in 
101 Washington, went back about two weeks later and 
spoke to Thom about an offer on option 1 to purchase, 
Thom said would not consider option, would have to be sale, 
told him did not believe could obtain $3,000j,000 for the 
paper, said useless to talk about any other prjice or some¬ 
thing substantially over $2,500,000, got into communication 
with the people in New York, talked to a newspaper man in 
Washington, not able up to that time to obtain imy proposi¬ 
tion, saw Frederick William Wile, talked with dolm Callan 
O’Laughlin, who was formerly associated with! Post, spoke 
to Rochester, who was associated with Post, and repre¬ 
sented some financial interests, but did not then succeed 
because could not obtain at that time offer satisfactory to 
Thom and McLean; cannot remember date, but! on night of 
Gridiron dinner met O’Laughlin, tried to induce him to 
purchase, met David Lawrence, incidentally mentioned the 
Post to him, asked if he was interested, he sajd not, next 
morning he called witness up and said would like to confer 
about it; saw him either at his home or witness’ residence, 
not certain which, but did confer with him imd started 
negotiations; thinks first offer submitted, not sijire whether 
to Trust Company or McLean, was $2,500,000,1 which was 
rejected; kept working on proposition, submitted larger 
proposition to Stephens in New York, he represented some 
bankers that were interested in Post, he did npt act very 
readily, started to work with Lawrence again, forked two 
or three weeks; cannot remember date when inet at Me- 
Lean’s house on 11 Street, between 15th and Kith, Marks, 
manager of Post, Fraser, McLean’s secretary \yhosc name 
he does not remember, and Lawrence were present, brought 
Lawrence up to $3,000,000 for the paper, $800,000 cash, had 
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McLean phone to Thom about four o'clock, Fraser and wit¬ 
ness went down to see Thom in his private office on first 
floor and told him witness had obtained offer, asked was it 
satisfactory, lie said if submitted in writing with substan¬ 
tial. deposit he and McLean would recommend it and sign, 
if that was the concurrence of McLean, witness said 
102 McLean had sent him and had phoned to Thom, and 
said, “I don't want to leave here now unless I am 
instructed bv you, because I don't want to waste mv energy 
and time unless I am assured bv you that it is satisfactory 
to you, the whole terms and conditions and mv cominis- 
sion". Thom said, “There won't be any trouble about 
that". Witness went back to McLean and reported the 

conference, his next activity in the matter was to see Mr. 

• 

Thom, this was after April 20 and before the final offer by 
David Lawrence of June 2, he went to see Thom two or 
three days later to discuss the final form of the offer, wit¬ 
ness stated that it was not necessary to submit the offer to 
the Court because under the will the trustees could act 
without the authority of the Court, and Mr. Thom, in reply, 
said he was not passing on it, witness would have to take it 
up with Flannery; which he did, also again repeated matter 
of commission and stated expected commission originally 
agreed upon, o c /< of $500,000 and 2V*>% on balance, went to 
see Flannery and discussed offer, that was the last confer¬ 
ence had personally in the matter, found the party who was 
ready and willing to buy at the agreed price and the Trust 
Company was ready and willing to sell and thought had 
completed my job. 

And thereupon, the following transpired: 


Mr 


(Tnighill: 


1 do not know that these luminescences 


are necessary. 

“The Court: That is the law, isn’t it ? 

“Mr. Craighill: I think that is the question of law, and 
it is not necessary for the witness to state that. 

“The "Witness: i I stated the facts and then said the Trust 
Company was ready and willing to sell. 

“Mr. Craighill: Yes. 

“The Court: You did not think it was necessary to get 
the approval of the Court for this sale? 

“The "Witness: No, sir. I have always construed wills 
to mean that where there is no request in the will for it to 
be referred, the trustees have the right in the District of 
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Columbia. I think the will reads that it lie trustees 

103 have the sole power to sell, lease, hypothecate at the 
price which seems to them advantageous” 

• i 

1 

Original Lawrence offer was May 9, 1931, spoke to Thom 
both before and after that, told him about the; offer, Lam¬ 
bert was appointed by this Court as one of tlije attorneys, 
the other being Flannery, for the estate, was a director of 
Washington Post Company and President of Washington 
Herald Company, or whatever the name of tlnjit Company 
is, the Company owning the Times and Herald, also per¬ 
sonal counsel for llcarst but appeared of record here as 
attorney for Trust Company, he was never incited to any 
of the conferences witness attended in reference to the sale, 

j 7 

was not present at any such conferences, Frasier attended 
one of them, the conference where we obtained the approval 
of Thom for the $3,000,000 sale. j 

On cross examination, the plaintiff further testified that 
he had known McLean all of his life, was employed as his 
counsel eight years ago in some personal matters pertain¬ 
ing to the Post, a note thev had of an individual in Wash- 
ington, thinks either sued on or collected it, was represent¬ 
ing McLean, that was the only matter; became actively em¬ 
ployed as his counsel in 1931, it must have been early in 
February because tiled papers in the case on February 24, 
1931, he had other attorneys, witness handled onjv the cases 
McLean referred to him, actively became his attorney the 

7 1 i 

end of January or in February, did not have to be intro- 
dueed to him but A. I). Marks made the introduction, he is 
business manager of the Post, phoned witness and asked if 
he would consider representing McLean, witness said he 
would, Marks called for witness in his car and) they went 
out to see McLean in Leland, Maryland, that is jwhere was 
employed to represent him in the case in which his wife 
was suing him, never discussed with McLean anything act¬ 
ing as broker for the purpose of sale until talked to Thom 
around April 20 or 22nd, didn’t say talked to Tliom before 
talked to McLean, [McLean called Thom over phone and 
after that was done wrote him a letter, witness went 

104 down to see Thom, but discussed that pricjr to going 
to see him, presumes had a dozen conferences with 

McLean about financial condition of Post andj fact that 
Trust Company had losses for estate, and was $till losing 
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money, Old Dominion Railroad was losing, Rosiclare Mine 
was closed, had borrowed money on property on Vermont 
Avenue without authority in law, went over whole affairs 
for the purpose of seeing if could not obtain from Trust 
Company sufficient funds for payment of its affairs and his 
wife's allowances, thinks first saw the John R. McLean will 
in Mrs. McLean's suit, may have seen it before but did see 
it at that time, was familiar with Item X of the will, first 
learned of that provision in February, 1931, had read the 
will and thought the decree obtained in the cause of alimonv 
was illegal because it undertook to dispose of spendthrift 
trust money, thei will read that no funds should be paid to 
any person by assignment or otherwise or in any form 
whatsoever unless the monev first goes into the hands of 
McLean and becomes his property, and witness does not see 
how a consent decree could be binding, and after reading 
that paragraph also read paragraph pertaining to sale of 
property, which said just as I said it did that if Mr. Homer 
is dead at the time of the sale of the property of the Wash¬ 
ington Post Company it did not have to be submitted to 
Edward B. McLean, and the words of the will sav that. 

Witness is a member of the Bar in active practice, and 
was asked, “To what extent do vou do a brokerage busi- 
ness?’*, to which question the plaintiff, by his counsel, ob¬ 
jected on the ground that it was not necessary that plain¬ 
tiff be engaged in doing a brokerage business in order to 
recover in this case, which objection the Court overruled, 
and to which ruling of the Court the plaintiff then and 
there noted an exception, and witness replied to the ques¬ 
tion that he does not do a brokerage business, this is the 
first newspaper he ever sold, thinks he once sold the 
105 majority of stock in the Traders’ National Bank, 
that was about four years ago: witness told McLean 
that he knew nothing about newspaper property and did 
not know whether he could do anything about securing a 
proposal for any of the properties, but thereafter witness 
tried to find a purchaser for the Post; best recollection is 
that the Gridiron dinner occurred at the end of April, when 
letter of April 6 was dictated by witness and signed by 
McLean in which McLean referred to the matter ot‘ com¬ 
mission, witness did not have Lawrence in mind, thinks 
when letter of April 6 was signed Williams, the auditor of 
the Post was present, and it was dictated between McLean 
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and witness to Williams, witness saw the letteij from Paul 
Bloc* making the offer, understands he is owneif of a chain 
of newspapers not connected with Hearst system except 
their foreign advertising contracts are joint. 

The witness’ attention being called to the fact that the 
letter specified the commission “if it is sold to (the party I 
have been negotiating with”, he was asked if |he did not 
understand clearly when he dictated the letter! of April 6 
that he would not get a commission unless the sajle was con¬ 
summated and replied, “Xo, sir. If I brought (the parties 
together, willing to buy and the Trust Company approved 
the contract, I was to be paid”. Witness was then asked, 
“When you used the expression in this letter!which you 
dictated, ‘the price of three million, of course, includes five 
per ccait for the first hundred thousand, and it wo and a 
half per cent thereafter’, how would it ‘include’,(how would 
tin* $3,000,000 include, as you understood it, the commis¬ 
sion unless the sale went through and the three bullion dol¬ 
lars was paid?”, and he replied, “I think the letjter speaks 
for itself”. lie was then asked what lie understood the 
word “includes” meant, and replied, “It meamj; I receive 
a commission in a case of the sale; I should g$t it if the 
sale was made or if it was not made if the Trust Company 
prevented the sale to be made, I was to Receive the 
100 commission anvwav. I had done the work and went 
to all the expense to obtain the purchaser; it in¬ 
cludes that if the sale is consummated I would receive the 

i 

five per cent commission on the first part and two Sand a half 
per cent on the balance, and it was not if I produced a 
buyer and you are willing to sell and approve thejsale 1 was 
to be paid;” was present when the telephone conversation 
took place on April 6, and soon after that went to see Thom, 
after the receipt of Thom’s letter of April 20,! is pretty 
certain did not see Thom at any time in connection with 
Washington Post sale until after April 20; witness dictated 
the letter of April 18, 1931; when witness was in flic Army, 
lie got the habit of numbering paragraphs of h!is letters, 
it is an Army custom; ever since 1931 has beep in quite 
constant touch with McLean over the telephone,! does not 
believe has received more than five letters from; him; the 
letter of April 18th clarifies the letter of April (5fh; at the 
time of the letter of April 18, witness had not assumed the 
role of a broker, first occurred to witness that he j might be 


i 
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entitled to somoi commission as a broker after he spoke to 
Thom, not until then to witness’ knowledge, told Thom did 
not want to use, monev, time and energy unless would be 
compensated for it, did say on direct examination that be¬ 
fore the letter of April 20 or that of April 18, McLean told 
witness to go out and try to find a purchaser and would 
get a commission, but did not have an idea of getting a com¬ 
mission as broker until after had it verified by Thom, knew 
it was absolutely essential for Trust Company to authorize 
him and therefore waited until had direct instruction from 
Thom to go out and find a buyer, thinks met him one Sun¬ 
day on the street, cannot tell date, spoke to him about op¬ 
tions, he said no under no condition, would have to be pur¬ 
chasers, to best of ability thinks it was before Mav 9, mavbe 
before or after the first Lawrence offer, does not know 
whether before or after, would not say because never ex¬ 
pected law suit, expected money to be paid and did 
107 not make a note of it. 


Q. And you only expected to get that commission out of 
the purchase price, did you not? A. Out of the purchase 
price ? 

Q. Yes? Your compensation was to come from the pur¬ 
chase price? A. If they fell through or blocked me from 
selling the paper. 

Q. If they blocked you from selling the paper? A. The 
American Security and Trust Company did block me and 
therefore it was not possible to sell it. 

Witness was then asked, “Did you ever discuss at that 

time, prior to June 2nd, 1921, with Mr. Thom, Mr. McLean 

or anyone else, that you expected a commission if the sale 

did not go through?”, and he replied, “There was not ever 

any doubt about it”, does not know that he discussed that 

proposition, witness did not know until third day of session 

before Justice Adkins that tliev had received other offers 

• 

or McLean had withdrawn his approval, it was a surprise 
to me as well as to everyone else when Fraser read the 
letter, did not know until the third session on June 20 
108 of the formation of new offers and did not know 
until then of the withdrawal; witness was then asked 
whether prior to June 26, the date of the last session be¬ 
fore Justice Adkins, he knew that the Trustees of the Court 
were considering other offers, to which question the plain- 
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tiff, by his counsel, objected on the ground that there is 
nothing to show that the Trustees have eonjsidered anv 
other otYers, the only evidence being that one of them, the 
Trust Company, considered other offers without conferring 
with its co-trustee at all, which objection was by the Court 
overruled, and to which ruling of the Court {he plaintiff 
then and there noted an exception, and the witness replied 
in the affirmative: that witness was not to get anv commis- 
sion upon any sale to Hearst, had no connectijon with the 
Hearst offer at all, the letter of April 18 is inot talking 
about witness’ offer, witness wrote that letter was Mc¬ 
Lean’s counsel and not as a broker, did not becohie a broker 
until was authorized to sell by Trust Company and received 
no fees from any person in interest, received ho fee from 
McLean for this case; did file a suit against j McLean to 
recover fees as his attorney and obtained h judgment 
against him but was not his counsel at tlie tiijie obtained 
the judgment, that suit was brought after McLdan had dis¬ 
continued witness’ services and had more or less agreed 
upon a fee which he refused to pay, suit was instituted in 
Virginia and thereafter witness found there vjere five or 
seven people in town where suit was brought who had 
claims against McLean, and he gave them the! preference 
in the judgment, all the servants and the manager, and all 
the people connected collected their money and fitness col¬ 
lected about $3,000. j 

At this point, Mr. Craighill admitted for the; defendant 
the receipt by it of the letter of April 18 and Stated that 
Mr. Thom thought he got the one of April 6 though has not 
been able to find it. 

Witness also handled the Virginia casle at Lees- 

v? i 

109 burg where he paid the creditors $209,000; he was 
pressed as to the period of time covered by the fees 
for which he sued but stated his inabilitv to give the in- 
formation without his books of record; he was asked, “Soon 
after April 20th, when you changed from attorney to 
broker, after that date, did you represent Mr. McLean as 
counsel in any respect in connection with the Washington 
Post matters?”, and he replied, “Not to my knowledge 
lie was present at a conference in Flannery’s office but does 
not know who was present, does not recall that lie and Mc¬ 
Lean went out of Flannerv’s room and into the library and 
had a little conference between themselves, wonj’t say did 
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not occur because had so many of those conferences, could 
not state; does not remember coming back and McLean sav- 
ing he would not consider an offer for the stock instead of 
the assets, remembers being in Flannery’s office with Mc¬ 
Lean and the question of the Lawrence offer coming up, 
“what happened there I have not complete recollection 
now”, and being asked if he did not recall advising Mc¬ 
Lean, as his attorney, in any respect at that time as to 
what would be to his best interests, he replied, “Xo. Mr. 
Fraser was handling his affairs at that time”; asked if he 
had not said that after the offer of June 2, 1931, he had 
nothing further to do with the matter, witness replied that 
he went further than that, said that he spoke to Thom who 
said the matter ought to be taken up with Flannery, and 
witness went to see Flannerv, that mav be the time he 
went there; the first written offer from Lawrence was 
dated May 9, addressed to Edward P>. McLean and Ameri¬ 
can Security and Trust Company, Trustees, thinks it is the 
first offer, it may not be, witness had nothing to do with 
preparing it, thinks it was prepared by Spalding or by 
Lawrence himself, witness said it was not necessary to have 
the approval of the Court and so says now, does not think 
there is anything in that offer about the approval of the 
Court, that was written by Spalding, and the said offer of 
May 9,1931, was marked for identification, “Defend- 
110 ant's Exhibit Xo. 1”; witness took no part in prep¬ 
aration of final offer, had nothing to do with it, nor 
did he see the petition recommending it until afterwards. 

He was asked after the offer of May 9, when he sub¬ 
mitted any subsequent offer on behalf of Lawrence, and 
replied that he never said lie submitted an offer, what he 
did was to get Thom to agree that, they would accept $3,- 
000,000 and the■ attorneys for Lawrence and the Trust 
Company went together, prepared the contract and handled 
the preparation, witness had nothing further to do with 
it except he spoke to Thom who referred him to Flannery 
to straighten out whatever kinks there were from a legal 
standpoint, never saw it to witness’ knowledge except in 
the Court room, first remembers seeing the final offer when 
it was taken up in Court on the petition before Justice Ad¬ 
kins; as witness remembers, between May 9 and June 2, 
had the conference in McLean’s home, McLean agreed to 
the Lawrence offer subject to the approval of Trust Com- 
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pany, witness went to Trust Company with Fjraser and got 
Thom to approve it orally, went back and itold McLean 
and Lawrence, and said they should do whatever was neces¬ 
sary to whip it in shape, asked if he had anything to do, and 
if so what, with any intermediary offers frbm Lawrence 
between May 9 and June 2, he replied he was with Lawrence 
and McLean and the rest of them so much that he could 
not tell right now whether he did or not, there were so 
many conferences and talks and letters written; he was 
shown a document dated May 27, 1931, and was asked 
whether he brought that document to the Trustees from 
Lawrence and replied that he did not think he did, some¬ 
body might have brought it in to witness’ office from Spald¬ 
ing but he does not think he remembers that, does not know 
whether he ever saw this offer before, all he w|as interested 
in was to obtain purchaser, was in constant touch with 
Lawrence and McLean between May 9 and Jupe 2, the offer 
at the price of $3,000,000 with $500,000 caslt was before 
witness saw Thom, brought it up to j$800,000 and 
111 then went with it to Thom, did not go to him with 
any offer of a cash payment of $5001,000 because 
understood at that time from either McLean dr Thom that 
they would not consider less than $800,000 cash, was given 
that understanding all through, as they figured it would re¬ 
quire that much to make all the adjustments and so forth, 
if did submit offer of May 27, 1931, on $500,ODO cash pay¬ 
ment it was rejected, is not sure whether d}d submit it, 
there were so manv offers, had all kinds of offers and some 
would not submit, may have submitted it but isj not certain, 
the same was thereupon marked for identification, “De¬ 
fendant's Kxhibit No. 2.'’ j 

That in the course of the negotiations thinkjs he became 
familiar with the signature of Lawrence, and the two ex¬ 
hibits for identification, May 9 and 27, bear hijs signature; 
witness thinks that about May 27 or 28, he toolf part in ne¬ 
gotiations which resulted in offer by Lawrence to pay $3,- 
000,000, $20,000 tendered with the offer and! $780,000 to 
be paid in money on or before July 15, 1931,; that Law¬ 
rence’s signature appears to a paper dated M^v 28, which 
was shown to witness, “I was in that, but I did not know 
who prepared the papers,” knew then that it .contained a 
provision that before consummation of the sa|e necessary 
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82 


J. I. PEYSER VS. AMER. SECURITY & TRUST CO. 


steps would be taken without cost to Lawrence to secure 
approval or ratification by a proper court of the District 
of Columbia of the sale, that is different than the phrase¬ 
ology in the final Lawrence offer where the words “if pos¬ 
sible’’ are inserted, and the said paper of May 28, 1931, was 
marked for identification on behalf of the defendant as 
No. 3. 

And the said three documents so marked for identifica¬ 
tion as Nos. 1, 2 and 3, respectively, are in the words and 
figures following: 

112 May 9, 1931. 


Mr. Edward B. McLean, 

American Security & Trust Company, 

Trustees of the Estate of John R. McLean, Dec'd, 
Washington, D. C. 


Dear Sirs: 


We hereby offer to buy the following properties, viz: 

The trade name of the Washington Post; the Associated 
Press membership of the Washington Post: the Associated 
Press franchise of the Washington Post and all contract 
rights pertaining thereto; daily and Sunday circulation 
and list of subscribers of the Washington Post, with all 
files, records, and equipment pertaining thereto; all adver¬ 
tising contracts and all files, records, and equipment per¬ 
taining thereto: the good will of the entire business now 
operated under the name of the Washington Post; the 
real estate, plant, machinery and job printing equipment, 
delivery equipment, automobiles, furniture and fixtures, 
supplies, inventories, and all files and records pertaining 
thereto, all of which are now located in the District of 
Columbia. 

Wo hereby offer to pay you $20,000 in cash for ail ex¬ 
clusive option, for thirty days after the date thereof, to 
purchase such properties on the following terms and con¬ 
ditions : 

9 

1. That during the term of the option David Lawrence, 
our chief executive officer, shall have the right to inspect 
the plant and all files, records, documents, circulation lists, 
contracts, books of account, and other papers of the present 
owner of the Washington Post, such right to be so exercised 
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as not to interfere with the normal transaction of the busi¬ 
ness of such owner. 

2. That upon the payment of the consideration herein¬ 
after named you will convey, transfer, and deliver to us the 
complete, unencumbered title to all such properties, with¬ 
out any liability on our part to pay or otherwise satisfy 
any of the debts, obligations, or undertakings of the pres¬ 
ent owner of the Washington Post, or any claims, demands, 
or judgments against such owner. 

113 3. Similarly, the trustees will, without cost to us, 

defend any and all proceedings or otheif efforts to in¬ 
validate or to delay the sale of such properties to us if the 
option be exercised. 

4. That the consideration of the sale, transfer, and de¬ 
livery to us of such properties shall be $2,500,000, payable 
as follows: $1,500,00- in cash at time of delivery of such 
properties less the credit of $20,000 hereinafter specified, 
and the remainder of $1,000,000 in 4]A per cetit cumulative 
first preferred stock which is the entire amoupt of the first 
preferred stock to be issued by a corporation organized by 
us or our stockholders to take over the purchase of such 
properties, all of which preferred stock will be due and 
payable in ten years. This preferred stock Will be junior 
to a an issue of $2,000,000 in bonds contemplated to cover 
the aforesaid $1,500,000 and $500,000 in development funds. 
The said preferred stock will be redeemable gt the option 
of the issuing corporation at any time at par jwith accumu¬ 
lated interest to date of redemption. 

5. That all taxes on such properties or any of them for 
any year antedating the date of the exercise pf the option 
shall be paid by the seller; and all such taxe.4 for the cur¬ 
rent year shall be pro-rated by the buyer and seller on a 
time basis. 


6. That if such option to be exercised the consideration 
paid therefor ($20,000) will be credited agairfst and serve 
to reduce the amount of the cash consideration to be paid 
at the time of delivery, in that amount. All commission 
as producing cause of the sale to be paid by thb seller. 

7. Other provisions that may be agreed upon between 
your counsel and our counsel as necessary Or proper to 
effectuate the foregoing provisions. 

The offer made in this communication, viz,| to pay $20,- 
000 for the foregoing option, will expire on Monday, May 


i 
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11, 1931, at 10 p. m. unless accepted in writing before that 
date and hour. 

Respectfully yours, 

' DAVID LAWRENCE, INCOR¬ 
PORATED, 

By DAVID LAWRENCE, 

President. 

We accept: 


114 May 27, 1931. 

Mr. Edward B. McLean, 

American Security & Trust Company, 

Trustees of the Estate of John R. McLean, Dec'd, 
Washington, D. C. 

Dear Sirs: 


You are, as we understand, the owners of the following 
properties (herein referred to as “properties”), as trustees 
of the Estate of John R. McLean, Deceased, viz: 

The trade name of the Washington Post; the Associated 
Press membership of the Washington Post: the Associated 
press franchise of the Washington Post and all contract 
rights pertaining thereto: daily and Sunday circulation and 
list of subscribers of the Washington Post, with all files, 
records, and equipment pertaining thereto: all advertising 
contracts and all files, records and equipment pertaining 
thereto: the good will of the entire business now operated 
under the name of the Washington Post: the real estate, 
plant, machinery, job printing equipment, delivery equip¬ 
ment, automobiles, furniture and fixtures, supplies, includ¬ 
ing paper stocks, ink, metals, and other plant supplies, in¬ 
ventories, and all files and records pertaining thereto, being 
all of the properties of the present owner of such assets 
except cash, notes, and accounts receivable. 

We hereby offer to purchase such properties subject to 
the following terms and conditions: 

1. That the consideration of the sale of such properties to 
us shall be $3,000,000, of which $500,000 in money shall be 
paid on or before July 15, 1931, and the remainder of 
$2,500,000 shall be paid in First Mortgage Bonds of the 
undersigned company or its corporate assignee, due twelve 
years after July 15, 1931, bearing interest at the rate of 
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So 


y/c per annum from date until paid, payable isemi-annually 
on January 15, and July 15, of each year, which bonds may 
be retired at the option of the obligor at apy time after 
issuance, by the payment of the fac t amount thereof 

115 plus all unpaid accrued interest. Such bonds shall 
be secured by a first mortgage, on all of the pur¬ 
chased properties except said real estate, njachinerv and 
equipment now constituting the plant of t Ik? Washington 
Post, which mortgage shall contain a provision that begin¬ 
ning July 15, 1937 and annually thereafter iantil all such 
bonds shall have been retired, there shall bei deposited by 
the obligor in a sinking fund to be held anc| managed by 
a trustee selected by the obligor of such bondsjand the trus¬ 
tee for the bondholders, not loss than one-fourth of the net 
earnings of the undersigned company or its Corporate as¬ 
signee, for the retirement of such bonds at cjr before ma¬ 
turity, provided, however, that the aggregate amount of 
such deposits shall in no event exceed the atnount of the 
bonds outstanding. 

2. That upon the payment of the money consideration 
and the delivery of the bonds, herein specified, you will 
convey, transfer, and deliver to the undersighed company 
or its corporate assignee the complete, unencumbered title 
to all such properties without any liability on the part of 
the purchaser to pay or otherwise satisfy any!of the debts, 
obligations or undertakings of the present ojvner thereof 
or any claims, demands, or judgments against] such owner. 

5. That before the consummation of such sale the neces¬ 
sary steps will be taken by you, without cost to the under¬ 
signed company or its corporate assignee, tp secure the 
approval or ratification by the proper Court of the District 
of Columbia of the sale of such properties tb the under¬ 
signed company or its corporate assignee fojr considera¬ 
tions herein named, and to pass to the purchaser the com¬ 
plete, unencumbered title to all such properties]. Similarly, 
you will, without cost to us, defend any and all; proceedings 
or other efforts to invalidate, set aside, or d$lav the sale 
of such properties to the undersigned companiy or its cor¬ 
porate assignee. 

4. That all taxes on such properties or] any of them 

116 for any year antedating the date of the! sale thereof 
shall be paid by you as trustees, and all such taxes 

for the current year shall be prorated between the buyer 
and the seller on a time basis. 
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5. That this offer is made by David Lawrence, Incorpo¬ 
rated, a corporation organized under the laws of the Dis¬ 
trict of Columbia; but said David Lawrence, Incorporated 
shall have the right to substitute as purchaser of such prop¬ 
erties a corporation organized under the laws of the District 
of Columbia or the State of Delaware having the corporate 
name of David Lawrence Publications, Inc.; and if such sub¬ 
stitution is made, the substitute corporation shall acquire 
all of the rights and be subject to all of the liabilities and 
obligations herein granted or assumed bv said David Law- 
rence, Incorporated. 

6. That your acceptance of this offer may be evidenced by 
your signature affixed at the foot hereof, immediately after 
the word “Accepted”. Such acceptance, if made, will serve 
to convert this offer into an agreement of purchase and 
sale, binding on yourself and on the undersigned company 
and its corporate assignee. 

Neither the undersigned company nor its corporate as¬ 
signee assumes anv liabilitv whatsoever for anv commission 
or other charge made for consummating or assisting in the 
consummation of the sale herein proposed. 

This offer of purchase will expire on Tuesday, June 2, 
at 5 p. m., unless accepted in writing before that date 
and hour. 

Respect fullv vours, 

DAVID LAWRENCE, INCORPORATED, 

I>v DAVID LAWRENCE, 

President. 

-, 1931. 


Accepted : 


117 May 28, 1931. 

Washington Post Company. 

Mr. Edward B. McLean, 

American Security & Trust Company, 

Trustees of the Estate of John R. McLean, 
Deceased. 

Dear Sirs; 

Our understanding is that Mr. Edward B. McLean and 
the American Security & Trust Company, as Trustees of 
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the Estate of John R. McLean, deceased, a|re the owners 
and holders of all of the outstanding capitajl stock of the 
Washington Post Company of the District c|f Columbia. 

Our understanding, further is that the Washington Post 
Company is the owner of the following properties (here¬ 
inafter called ‘‘properties’’): 

The trade name of the Washington Post; the Associated 
Press membership of the Washington Post; the Associated 
Press franchise of the Washington Post and all contract 
rights pertaining thereto; daily and Sunday circulation 
and list of subscribers of the Washington Post; with all 
files, records, and equipment pertaining thereto; all adver¬ 
tising contracts and all files, records, and equipment per¬ 
taining thereto; the good will of the entirej business now 
operated under the name of the Washington SPost; the real 
estate, plant, machinery, job printing equipment, delivery 
equipment, automobiles, furniture and fixtures, supplies, 
including paper stocks, ink, metals, and other plant sup- 
plios, inventories, and all tiles and records pertaining 
thereto, being all of the properties of the present owner 
of such assets except cash, notes, and accounts receivable. 

We hereby offer to purchase such properties upon the 

following terms and conditions: 

1 . ! 

1. That the consideration of the sale of siich properties 
to us shall be $3,000,000, of which $20,000 in jmoney is ten¬ 
dered herewith; and of which $480,000 in mjoney shall be 
paid on or before July 15, 1931. The remainder of 
118 $2,500,000 shall be paid in First Mortgage Bonds of 

the undersigned company or its corporate assignee, 
due fifteen (15) years after July 15, 1931, bearing interest 
evidenced by coupons at the rate of 5% per annum from 
date until paid, payable semi-annually on January 15th 
and Julv 15th of each Year, which bonds maj be retired at 
the option of the obligor at any time after issuance by the 
payment of the face amount thereof plus all unpaid ac¬ 
crued interest including interest computed jfor the frac¬ 
tional period after the date of the last matjiring coupon. 
Such bonds shall be secured bv first mortgage on all of the 
properties purchased hereunder except said rgal estate, ma¬ 
chinery, and equipment now constituting tlnj plant of the 
Washington Post, which mortgage shall contajin a provision 
that beginning Julv 15, 1937, and on each Juilv 15th there- 
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after to and including July 13,1941, there shall be deposited 
bv the obligor of such bonds in a sinking fund to be held 
and managed bv a trustee selected bv said obligor and the 
trustee for the bondholders one-fourth of the net earnings 
of the undersigned company or its corporate assignee if 
such net earnings shall equal or exceed $240,000 for the 
next, preceding year. If for any of such years the net earn¬ 
ings be less than $240,000, there shall nevertheless be de¬ 
posited by such obligor in the sinking fund $00,000 in dis¬ 
charge of its sinking fund obligations for the Year. 

Said mortgage shall contain a further provision that 
beginning July 13, 15)42, and on each July 15th thereafter 
to and including July 13, 1940, there shall be deposited by 
the obligor of such bonds in such sinking fund one-fourth 
of the net earnings of the undersigned company or its cor¬ 
porate assignee if such net earnings shall equal or exceed 
$300,000 for the next preceding year. If for any year after 
July 15, 1941, such net earnings be less than $300,000 there 
shall nevertheless be deposited by such obligor in the sink¬ 
ing fund $123,000 in discharge of its sinking fund obliga¬ 
tion for the year: Provided, however, that the aggregate 
amount of such sinking fund deposits shall be in no 
119 event exceed the amount of said bonds outstanding. 

After the payment of all expenses of the sinking fund 
all amounts so deposited therein with any accumulated in¬ 
come shall be used to retire such bonds, in whole or in part, 
at or before the mat untv thereof. 

2. That in the event the undersigned company or its cor¬ 
porate assignee shall sell said real estate or machinerv or 
equipment excepted by the foregoing paragraph from such 
mortgage, in whole or in part, all amounts received by the 
undersigned company or its corporate assignee therefor, 
immediately upon receipt, shall be deposited with the trus¬ 
tee of the sinking fund to be used by such trustee for the 
retirement of part of such bonds at or before the maturity 
thereof. 

3. That on July 13,1931, upon the payment of the money 
consideration of $480,000 and the deliverv of the bonds, 
herein specified, you will convey, transfer, and deliver to 
the undersigned company or its corporate assignee the com¬ 
plete, unencumbered title to all such properties without 
any liability on the part of the purchaser to pay or other¬ 
wise satisfy any of the debts, obligations or undertakings 
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of the present owner thereof or any claims, j demands, or 
judgments against such owner. 

4. That before the consummation of such sale the neces¬ 

sary steps will be taken by you, without cost to the under¬ 
signed company or its corporate assignee, to secure the 
approval or ratification by the proper Court of the District 
of Columbia of the sale of such properties tb the under¬ 
signed company or its corporate assignee for the considera¬ 
tions herein named, and to pass to the purchaser the com¬ 
plete, unencumbered title to all such properties. Similarly, 
you will, without cost to us, defend any and alii proceedings 
or other efforts to invalidate, set aside, or delay the sale 
of such properties to the undersigned company or its cor¬ 
porate assignee. j 

5. That all taxes on such properties or any j of them for 
anv veai* antedating* the date of the sale theiieof shall be 
paid by you and all such taxes for the current year shall 
be pro-rated between the buyer and seller j on a time 

basis. 

120 6. That this offer is made by David Ljiwrence, In¬ 

corporated, a corporation organized under the laws 
of the District of Columbia; but said David Lawrence, In¬ 
corporated, shall have the right to substitute ajs purchaser 
of such properties a corporation organized under the laws 
of the District of Columbia or the State of Delaware hav¬ 
ing the corporate name of David Lawrence publications, 
Inc.; and if such substitution be made, the substitute cor- 

i 

poration shall acquire all of the rights and be subject to all 
of the liabilities and obligations herein granted lor assumed 
by said David Lawrence, Incorporated. 

7. That your acceptance of this offer may bj^ evidenced 
by your signature affixed at the foot hereof, immediately 
after the word “Accepted.” Such acceptance, if made, will 
serve to convert this offer into an agreement q>f purchase 
and sale, binding on yourself and on the undersigned com¬ 
pany and its corporate assignee. j 

Neither the undersigned company nor its corporate as¬ 
signee assumes anv liabilitv whatsoever for anv commis- 
sion or other charge made for consummating dr assisting 
in the consummation of the sale herein propose#. 

This offer of purchase will expire on Tuesday, June 2, 
1931, at 8 p. m., unless accepted in writing beford that date 
and hour. If it be not accepted on or before the date and 




90 


J. I. PEYSER VS. AMER. SECT*HITV A* TRUST CO. 


hour just mentioned you will be under obligation to repay 
to me not later than June 3,1931, 3 p. m., the entire amount 
($20,000) tendered herewith as part of the consideration 
of the sale proposed herein. If you accept this offer but, 
for any reason other than the inability of the undersigned 
company or its corporate assignee to consummate the sale 
herein proposed, such sale be not consummated, then you 
will be under similar obligation to repay to me at once said 
amount of $20,000 tendered herewith. 

Respectfullv vours, 

DAVID LAWRENCE, INCOR¬ 
PORATED, 

Bv DAVID LAWRENCE, 

President . 

-, 1931 . 

Accepted: 


121 Witness first learned from Flannerv that the final 

•> 

offer of June 2 contained a provision that before 
consummation of sale Trustees would obtain, if possible, 
approval or ratification by Court of District of Columbia, 
and so learned before petition of June 15 was filed, did not 
know all along that Trustees would not make am* sale with- 
out securing the Court approval, that proposition was dis¬ 
cussed and witness called Flannerv\s attention to the will, 
witness stating that he considered will to mean that Trus¬ 
tees had authority to sell any property of estate without 
consent of Court, had full power to invest. Trustees did not 
have to go to Court, knew that in offer of May 28 matter 
was to be submitted to Court for approval, knew this be¬ 
tween May 27 and June 2, knew that the Trustees were 
going to insist that the offer be approved by Court before 
it became binding but that had nothing to do with witness’ 
employment, witness does not know whether Lawrence was 
willing to accept property without Court approval or not: 
knew prior to June 2 what the Trustees had to sell, anything 
in trust estate, certainly knew distinction between assets 
of Post and stock held by Trustees, would be a very poor 

lawver if did not know the difference, knew that contract 
% 

stated they were going to sell assets, being asked, “Prior 
to June 2, vou knew that the assets of the estate was the 

7 v 
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stock of the Washington Post Company?”, he replied, ‘‘No, 
sir. While the Washington Post Company >vas an asset 
of the estate, it was only a synomvm of the jestate itself; 
it was part of the estate, the same as any other personal 
property and the property of the Post Company was only 
a corporation for doing business, all the stodk being held 
by the estate”; knew that the Trustees owned all stock of 
Post Company, was not present at hearing before Justice 
Adkins on June 15 when petition was presented to him in 
Chambers, was at hearings of June 17 and 26,|witness’ law 
partner Edelin was present at hearing in Chambers on 
June 15, but did not participate, presumes lie reported to 
witness what took place; being asked, “In what capacity 
was your law partner present at that hearing! on June the 
15th?”, he replied, “I had understood! that it was 
122 going to be an open hearing in Chambers and that 
the Hearst people had been notified tq come down 
which was not in accordance with the agreement, so I asked 
Mr. Edelin to go in and see what happened and report back 
to me without participating in any of the proceedings”, 
and he did report back; first learned that the Hearst people 
would make an offer by one of the reporters of the Herald 
calling witness up and saying that the Post was going in 
the hands of Hearst; don’t think discussed vfith McLean 
around June 15 and 17, matter of selling stock qf Post Com¬ 
pany instead of its assets, thinks Fraser discussed it with 
him, Fraser told witness so, McLean did not tel|l him; could 
not tell what discussed in Flannery’s office at this time, re¬ 
calls withdrawing from general conference with McLean 
and going back into library, leaving Thomj, Flannery, 
Spalding and Lawrence, knows that what theiji took place 
between witness and McLean was something! about sale, 
witness was not acting as attorney, always w^s a broker, 
tlie main conference at that time was to make a|n offer that 
would be satisfactory to all persons in interest, is talking 
about before the guardians ad litem brought thq stock ques¬ 
tion up; witness was present at the last hearing on June 
26, spoke to McLean over the phone just prior tjo that hear¬ 
ing, asked whether program was going through as origi¬ 
nally planned, whether Lawrence offer was going through, 
the one submitted originally, and he said, “Yes”. 

At the hearing on June 17, witness did sav, “I am in 
rather a delicate position in being here by reason of the 




fact that i am the one who was instrumental in bringing 
the parties together. I am, in a way, ‘the broker’ in this 
matter. I have been Mr. McLean’s counsel, as your Honor 
knows, for the past six months. Fifteen minutes before 
twelve o'clock today, Mr. McLean called me and told me 
that he was not interested in any other offer but the offer 
that his wife made to him. He asks that if bv three 
123 o’clock his wife should submit an offer, it should re¬ 
ceive your Honor's consideration. I had three con¬ 
versations with Mr. McLean today”. 

That in the three conversations with McLean so referred 
to, he said that beside the Lawrence offer the only offer lie 
was interested in was one his wife might make, were talk¬ 
ing of three additional offers, two of Hearst and one addi¬ 
tional of Lawrence, which had not been submitted and wit¬ 
ness arose and said McLean was interested in wife obtain¬ 
ing paper. 

And thereupon the following occurred: 


“Q. In what capacity did you then appear? A. 1 
imagine as counsel for his wife whom I knew, and pos¬ 
sible— 

“Q. (Interposing:) What did you mean by saying that 
you were in a rather difficult position or delicate position? 
A. Because I was a broker and appeared as counsel. \ 
told the Court just what Mr. McLean said to me. 

“Q. You realized that that was rather a delicate position 
to be in. A. Xo, 1 don't think so. I had a right to In* 
honest with the Court. 

“Q. Whv did- vou sav mi? A. 1 did sav so. 

“Q. I thought you said that you did not realize that you 
were in a delicate position? A. What is the difference 
whether I realized it or not ? I stated the fact, that in the 
three conversations Air. McLean told me his wife was going 


to purchase the paper. I knew that she was not and you 
knew that she was not, and I knew that she was not going 
to buy it, or that Air. Hughes or anyone else except the Law¬ 
rence offer which was before the Court. 

“Q. Then you remember that you were asked for whom 
you appeared and in what capacity you appeared at that 
hearing? Do you recall that? A. Yes. I think Air. Aler- 
cier asked me and I said that I was a friend of the 
124 Court.” 
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That at the hearing on June 26, witness stated, “I think 
I appear as a friend of the Court at the present time, and 
I am also interested in the compensation I am justly en¬ 
titled to by reason of being the producing cause of the 
sale”, being asked what he meant by saying that he 
“thought” he appeared as a friend of the Cout’t, he replied 
that that word to his mind was the same as Hbelieve”, lie 
was a friend of the Court to give it the information it ought 
to have and in the same position as all the res[t of the par¬ 
ties with the exception of the parties properly before the 
Court, Hogan appeared and had no interest ih suit, Sulli¬ 
van and Hughes appeared, Douglas appearing represent¬ 
ing Hearst, an informal gathering, Court gave everyone 
opportunity to explain relative positions; recalls at close 
of hearing on June 26 again stated to Court he! was counsel 
for McLean in all matters except the Washington Post 
matter, and thereupon the following occurred :| 


“Q. So that is the onlv matter that vou withdrew as 
counsel in and became a broker? A. You misunderstand 
me. I said again if it became part of the estate to protect 
the Post I was trying to save Mr. McLean the Post so that 
he would get a sufficient income out of the salejof it to give 
him somewhere around $150,000. 

“Q. So that he would have money to pay his wife ali¬ 
mony? A. Xo. I beg your pardon. To retain; five-eighths 
himself and have three-eights for his wife according to the 
decree: that would give him an income instead of sacrificing 
the Post as was done eventually.” 

i 

| 

Never heard before in his life of the case of; Bulloch vs. 
Fisher, 58 Appeals, D. C., 165, if it came into pie office wit¬ 
ness knew nothing about it, had no connection with it, “We 
have a great number of appeal cases. I never heard of 
that one before”. The chances are that Mr. Dent 
1*25 was in the office and it was his case. 

First claimed to be entitled to damages or com¬ 
pensation from Trust Company after the final! hearing, as 
soon as found out Lawrence offer was blocked, no possi¬ 
bility of his getting paper, consulted with Sullivan and 
Strasburger to get their opinion. 

Q. And that was not until several months ldter, was it, 
in the fall of 1931 ? A. Yes. You ask me dates and I cannot 
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give them. Whatever the date the letter was signed and 
sent to the American Security and Trust Company by Mr. 
Sullivan. 


Thinks had something to do with preparing letter from 
McLean to Trust Company of June 4, 1931, which has been 
set out hereinbefore, but is not certain; received letter of 
June 6 from Tliotn which has also been set out hereinbefore, 
did not answer that letter in writing but spoke to him about 
it, and thereupon the following occurred: 


The Court: Did you ask him about the conversation he 


had at that time? 

Mr. Sullivan: Xo, sir, I did not ask him about that be¬ 
cause Mr. Craighill in his opening statement agreed that 
the amount of the commission had been agreed upon. 

Mr. Craighill: I said “if the sale went through’’, just as 
that letter said. 

The Court: That is the difference between you? 

Mr. Craighill: Yes. 


On redirect examination, the witness gave further evi¬ 
dence tending to prove that lie first learned the contents of 
the amended Lawrence offer a dav or so before it was sub- 
mitted, never heard of the Hearst offers which were sub¬ 
mitted at the June ‘26 hearing until got into Court: witness’ 
suit against McLean related to specific matters not to 
periods of time, did not include anything in relation to 
Washington Post: witness suggested that Edelin go down 
to the hearing in Chambers of June 15 and see what took 
place, he was not to take any action on behalf of McLean; 

at the time of the decision of the Bulloch case, on 
126 May 7. 1928, witness had a partnership including 
George E. Edelin and T. D. Peyser, Dent was never 
in the firm, was associated only in preparation of briefs for 
himself and for the firm. 

When — says that the Trustees had power to sell without 
referring the matter to Court has reference to authoritv 
given in paragraph numbered 1, of Subdivision VIII of the 
will. 

In response to questions by the Court, the witness fur¬ 
ther stated that the American Security and Trust Company 
insisted upon the clause that the approval of the Court be 
obtained if possible, but witness had nothing to do with 
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that, did not personally receive the written offer, that was 
arranged between counsel for Lawrence and foil Trust Com¬ 
pany, all witness did was to bring parties together and get 
Thom to say he would accept the $3,000,000, conveyed that 
information to Lawrence and the attorneys forjboth parties 
got together and prepared the paper, witness jhad nothing 
to do with it. 

Upon re-cross examination, the following transpired: 


4< Q. Then, you had nothing to do with any of the details, 
where the first one, the offer of May 27th, said $500,000 in 
cash, I understood you to sav that vou got it iup to $800,- 
000. A. Yes. 


“Q. You did have something to do with thej terms? A. 
Of the terms, absolutely. 

“Q. And wasn’t one of the terms that it slipuld be sub¬ 
mitted to the Court for approval, and you kn<j>w it before 
June the 2nd, 1931 ? A. I said that. j 

“Q. You knew that was one of the terms op which the 
Trust Company would sell? A. Yes. The judge asked 
me if I presented the written offer to the American Secur- 
ity and Trust Company. I did not. I (thought my 
127 work was done when I brought the parties together 
and brought the matter to Court. 

“Q. In order that there mav be no mistake. ! You knew, 
prior to June 2nd, 1931, when the final Lawrence offer was 
presented to the Trustees that the Trustees insisted that 


one of the terms 


of the offer should be that i the matter 


should be submitted to the Court for approval before it 
became a binding contract. A. I did not know anvthing 
about the insistence of the Trustees. I know itjdid appear 
in that last contract. 


“Q. And you knew it before June 2nd, 1931 ?j A. What¬ 
ever date it was signed. There is no doubt jabout that, 
but I do not know that the Trust Company insisted. I took 
no part in whipping the contract into shape. 

“Q. You did take part on May 27th and 28th when the 
cash offer was raised from $500,000 to $800,00(|) and knew 
that those offers contained a requirement that Would have 
to be submitted to the Court for approval? A. I had no 
papers at all at that time. T did not have any|papers. T 
believe Mr. McLean had the Lawrence paper injhis posses¬ 
sion. T went down without any papers at all aud told Mr. 
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Thom that wo had at last reached the stage where David 
Lawrence would give $800,000 cash and a bond issue for the 
rest. 

“Q. Didn’t you testify that you had a discussion as to 
whether it was necessary to submit it to the Court and you 
insisted that it was not necessary that they do so? A. That 
was afterwards. 

“Q. After what? A. I went, to see Mr. Thom three or 
four davs after, and Mr. Thom said he did not handle the 
legal matters and I should talk to Mr. Flannerv about it, 
so I went to Mr. Flannery’s office. 

“Q. "When was that? A. I imagine about three days 
later. 

128 “Q. Later than what? A. Later than the signed 

contract; while the contract was being signed, I spoke 

to Mr. Flannerv.” 

% 

And thereupon, the plaintiff offered in evidence the offer 
of David Lawrence of June 16, 1931, the two Hearst offers 
of June 17, 1931 and the Lawrence offer of June 25, 1931, 
which are in the words and figures following: 

129 June 16, 1931. 

Mr. Edward B. McLean, 

American Security and Trust Company, 

Trustees of the Estate of John B. McLean, Deceased, 
Washington, D. C. 

Dear Sirs: 

Our understanding is that Mr. Edward B. McLean and 
the American Security & Trust Company, as Trustees of 
the Estate of John R. McLean, Deceased, are the owners 
and holders of all of the outstanding capital stock of the 
Washington Post Company of the District of Columbia, 
consisting of 600 shares of the par value of $500 each, total 
par value of $300,000. 

Our understanding, further, is that the Washington Post 
Company is the owner of the following properties: 

The trade name of the Washington Post; the Associated 
Press membership of the Washington Post; the Associated 
Press franchise of the Washington Post and all bonds and 
all contract rights pertaining thereto; daily and Sunday 
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circulation and list of subscribers of the Washington Post, 
with all files, records, and equipment pertaihing thereto; 
all advertising contracts and all files, records and equip¬ 
ment pertaining thereto; the good will of thb entire busi¬ 
ness now operated under the name of the Washington Post; 
the real estate, plant, machinery, job printing equipment, 
delivery equipment, automobiles, furniture and fixtures, 
supplies, including paper stocks, ink, metals, and other 
plant supplies, inventories, and all files and | records per- 
taining thereto. Such properties are hereinafter referred 
to as “properties.’’ 

Finally, our understanding is that the Washington Post 
Company is the owner of the following additional assets: 

Cash on hand and in bank, accounts receivable, notes re¬ 
ceivable, and stocks and bonds other than the Associated 
Press bonds above mentioned. These latter qssets (cash, 
receivables, and certain stocks and bonds) arb hereinafter 
referred to as “excluded assets.’’ 

130 We hereby offer to purchase the entire outstand¬ 
ing capital stock of the Washington Post Company, 
consisting of 000 shares having a total par value of $300,- 
000, on the following terms and conditions: 

1. That the consideration of the sale of such stock to us 
shall be $3,000,000, of which $20,000 in money is tendered 
herewith and of which $780,000 in money shaljl be paid on 
or before July 15, 1931. The remainder of $2,|200,000 shall 
be paid in First Mortgage Bonds of the Washington Post 
Company, due twenty (20) years after July 15j, 1931, bear¬ 
ing interest evidenced by coupons at the rate of 5% per 
annum from date until paid, payable semi-annually on Jan- 
uarv 15th and Julv 15th of each vear, which bonds may be 
retired at the option of the obligor at any time after is¬ 
suance by the payment of the face amount thereof plus all 
unpaid accrued interest including interest co 
the fractional period after the date of the la 
coupon. Such bonds shall be secured by a 
mortgage for $2,200,000 given by the Washington Post 
Company on all of the properties above mentioned except 
said excluded assets and the real estate, machinery, and 
equipment now constituting the plant of the Washington 
Post, which mortgage shall contain a provision that begin- 


mputed foi¬ 
st maturing 
; first closed 


7—6113a 
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nine: Julv 15, 1937 and on each July 15th thereafter to and 
including- July 15, 194G, there shall be deposited by the 
obligor of such bonds in a sinking fund to be held and 
managed bv a trustee selected bv said obligor and the 
trustee for the bondholders one-fourth of the net earnings 
of the Washington Post Company if such net earnings shall 
equal or exceed $200,000 for the next preceding year. If 
for any of such years the net earnings be less than $200,000, 
there shall nevertheless be deposited by such obligor in 
the sinking fund $50,000 in discharge of its sinking fund 
obligations for the year. 

Said mortgage shall contain a further provision that be¬ 
ginning July 15, 1947 and on each July 15th thereafter to 
and including July 15, 1951, there shall be deposited 
131 bv the obligor of such bonds in such sinking fund 
one-fourth of the net earnings of the Washington 
Post Company if such net earning shall equal or exceed 
$400,000 for the next preceding year. If for any year after 
July 15, 1947, such net earnings be less than $400,000, there 
shall nevertheless be deposited by such obligor in the sink¬ 
ing fund $100,000 in discharge of its sinking fund obliga¬ 
tion for the year; Provided, however, that the aggregate 
amount of such sinking fund deposits shall in no event ex¬ 
ceed the amount of said bonds outstanding. After the pay¬ 
ment of all expenses of the sinking fund all amounts so de¬ 
posited therein with any accumulated income thereon shall 
be used to retire such bonds, in whole or in part, at or be¬ 
fore the maturity thereof. 

% 

2. That in the eyent the Washington Post Company shall 
sell said real estate or machinery or equipment excepted by 
the foregoing paragraph from such mortgage, in whole or 
in part, all amounts received therefor, immediately upon 
receipt, shall be deposited with the trustee of the sinking- 
fund to be used by such trustee for the retirement pro 
tanto of such bonds at or before the maturity thereof, and 
said trustee shall be under the duty to purchase with the 
money, so deposited bonds at not exceeding par with ac¬ 
crued interest. 


3. That on July 15, 1931, upon the payment of the money 
consideration of $780,000, you will assign and transfer the 
certificates representing such shares of stock to the under¬ 
signed company or its corporate assignee and place them 
in escrow with the Riggs National Bank of Washington, 
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D. C., to bo delivered to the undersigned coinpany or its 
corporate assignee upon the issuance and delivery to the 
escrow agent, on or before July 25, 1931, of the bonds 
herein specified, viz., $2,200,000, of the First Mortgage 
Bonds of the Washington Post Company. The undersigned 
company or its corporate assignee shall have the right to 
vote such stock at any and all meetings of stockholders held 
while it, such stock, shall remain in escrow. Upon the 
delivery of said bonds to said escrow agent, the cer- 
132 tificates representing such shares of sfock shall be 
delivered at once to the undersigned company or its 
corporate assignee, thereby vesting in the undersigned com¬ 
pany or its corporate assignee, all property rights in and 
to all such shares of stock. 

4. That prior to July 15, 1931 and before! such shares 
shall be so assigned and transferred to the undersigned 
company or its corporate assignee, the said excluded as¬ 
sets (but not any of such properties) of the|Washington 
Post Company shall be transferred and delivered to you 
as trustees of the Estate of John R. McLean, deceased, by 
dividend distribution of said Washington Posjst Company. 

5. That you, as trustees of the Estate of Johil R. McLean, 
Deceased, will assume and pay or otherwise satisfy all 
claims, debts, demands, and causes of action! against the 
said Washington Post Company, as well as all obligations 
and liabilities of said company, incurred or existing prior 
to or on Julv 15, 1931, whether theretofore at thereafter 
asserted against said company, so that the jWashington 
Post Company, under the new ownership lieifein contem¬ 
plated, will be saved harmless from all such claims, debts, 
demands, causes of action, obligations and liabilities. If 
suit has been or shall be hereafter instituted | against the 
Washington Post Company on any such claims, debts, 
demands, causes of action, obligations and/ok' liabilities, 
you will, at your own expense, defend such action in the 
name of the Washington Post Company or otherwise sat¬ 
isfy and secure release of and from the claims, debts, de¬ 
mands, causes of action, obligations and/or liabilities 
therein involved. Similarly you, as trustees, will assume 
and satisfy all liabilities, existing at the time of the trans¬ 
fer of such shares of stock, arising under tile contracts 

for future service or for the future deliverv of anv com- 

• * «| * 

modity theretofore entered into by the Washington Post 


i 


100 


J. I. PEYSER VS. AMEE. SECURITY & TRUST CO. 


Company unless the undersigned company or its corporate 
assignee shall elect that any such contract or contracts 
shall be performed for the benefit of said company 
133 after the transfer of its stock has been consum¬ 


mated as herein provided. 

6. That prior to or on July 15, 1931, you will procure 
and deliver to the undersigned company or its corporate 
assignee the written resignation of all of the present offi¬ 
cers and directors of the Washington Post Company, with 
no liability on the part of that company to pay any salaries 
or other forms of compensation for services to any of such 
officers or directors of said company. 

7. That before the consummation of the sale herein pro¬ 
posed all necessary stops will be taken by you, without cost 
to the undersigned company or its corporate assignee, to 
obtain if possible the approval or ratification by the proper 


Court of the District of Columbia of the sale of such stock 


to the undersigned company or its corporate assignee for 
the considerations herein named, so as to pass to the pur¬ 
chaser all property rights in and to such stock. Similarly, 
you will, without cost to us, defend any and all proceedings 
or other efforts to invalidate, set aside, or delay the sale of 
such stock to the undersigned company or its corporate as¬ 
signee. The obtaining of the approval of the sale herein 
proposed by such Court is made one of the conditions of this 
offer and of the consummation of such sale. 


8. That all unpaid taxes on the properties of the Wash¬ 
ington Post Company and all taxes on such shares of stock, 
for any year prior to 1931, shall be paid by you as trustees. 
All taxes for 1931 of the Washington Post Company shall 
be pro-rated over the year and you will pay 13/24ths thereof 
and the remainder thereof will be paid by the Washington 
Post Company. Similarly, all taxes for 1931 upon such 
shares of stock shall be pro-rated over the year and you will 
pay 13/24ths thereof and the remainder thereof will be paid 
by the undersigned company or its corporate assignee. 

9. That this offer is made — David Lawrence, Incorpo¬ 
rated, a corporation organized under the laws of the District 
of Columbia, but said David Lawrence, Incorporated, shall 
have the right to substitute as purchaser of such stock a 

corporation organized under the laws of the District 
134 of Columbia or the State of Delaware having the 
corporate name of David Lawrence Publications, 
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Inc*.; and if such substitution be made, the substitute cor¬ 
poration shall acquire all of the rights and be subject to 
all of the liabilities and obligations herein granted to or 
assumed by said David Lawrence, Incorporated. 

10. That your acceptance of this offer may (be evidenced 

bv vour signatures affixed at the foot hereof,! immediately 
after the word “Accepted”. Such acceptance, if made, 
and approved by the Court, will serve to convert this offer 
into an agreement ot* purchase and sale binding on your¬ 
self and on the undersigned company and its Corporate as¬ 
signee. The approval of the proposed sale by |Mr. Edward 
B. McLean mav be evidenced bv his signature at the foot 
hereof. j 

11. Neither the undersigned company nor ijts corporate 
assignee assumes anv liability whatsoever for anv conimis- 
sion or other charge made for consummating jor assisting 
in the consummation of the sale herein proposejd. 

This offer of purchase will expire on Saturday, June 20, 
1931, at 12 o’clock noon, unless accepted in waiting before 
that date and hour. If it be not accepted on or before the 
date and hour just mentioned you will be undcji' obligation 
to repay to David Lawrence, President of the Undersigned 
company, not later than June 22, 1931, at 3 p. ni., the entire 
amount ($20,000) tendered herewith as part jof the con¬ 
sideration of the sale proposed herein. If youj accept this 
offer but, for anv reason other than the inability of the 
undersigned company or its corporate assignee! to consum¬ 
mate the sale herein proposed, such sale be pot consum¬ 
mated, then you will be under similar obligation to repay 
to said David Lawrence, at once said amount! of $20,000 
tendered herewith. 

DAVID LAWRENCE,; INCOR¬ 
PORATED, 

By-. ! 

-, 1931. 

Approved: 


Accepted: 
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135 June 17,1931. 

Mr. Edward B. Me*Lean and 

American Security & Trust Company, 

Trustees of the Estate of John R. McLean, 
Washington, D. C. 

Dear Sirs: 


I own through intermediate stock ownership the entire 
capital stock of the Washington Times Company, which in 
turn owns and publishes the newspapers known as the 
“Washington Ileyald" and the “Washington Times.” The 
assets of The Washington Times Company are free and 
clear of all liens and encumbrances except the Hearst 
Building, which is subject to a mortgage of $334,250, and 
the Hudson Hotel, which is subject to a mortgage of $175,- 
000, and except machinery subject to purchase money liens, 
in principal amount not exceeding $2,000. A statement of 
the assets and liabilities of The Washington Times Com¬ 
pany, including only current inter-company accounts is 
hereto attached. 

I offer to cause 'The Washington Times Company (here¬ 
inafter sometimes called the “purchaser”) to purchase 
from The Washington Post Company (hereinafter some¬ 
times called the “seller”), and you will agree to cause 
said corporation to sell to The Washington Times Com¬ 
pany that certaip newspaper and newspaper property 
known as the “Washington Post", dailv and Sundav, to- 
gether with all of the assets thereof, both tangible and in¬ 
tangible, the exclusive right to use the name “Washington 
Post" or any modification or combination thereof, and all 
transferable rights in Associated Press membership and 
bonds, for the sum of $3,000,000, payable in bonds of the 
character hereinafter described of The Washington Times 
Company of like face amount maturing as follows: 

$1,000,000 in face amount maturing July 15, 1936. 

1,000,000 in face amount maturing July 15, 1941. 

1,000,000 in face amount maturing July 15, 1946. 


I will cause to be purchased from the seller on the date 
hereinafter tixed for closing, and you will cause the seller 
to sell to my nominee, $800,000 in face amount of said 
136 bonds maturing July 15, 1936, for $800,000 in cash, 
or at my option, 1 will cause to be paid to the seller 
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the sum of $800,000 in cash in lieu of delivering to it the 
said $800,000 in face amount of said bonds maturing Julv 
15, 1930. | 

The transfer to the purchaser of the property to be pur¬ 
chased hereunder and the delivery of possession to the pur¬ 
chaser shall be made on July 15, 1931, at two'o’clock p. in. 
and such transfer shall take place at the executive offices 
of the seller at Washington, 1). U. 11* for any reason said 
date shall be adjourned with the consent ofi both parties 
hereto, such adjourned date shall be substituted for said 
date wherever mentioned in this agreement. | 

The seller shall deliver, or cause to be delivered, to the 
purchaser on the date herein fixed for closing, all ledgers 
and records relating to advertising and circulation of said 
newspaper, The Washington Post and such cither records 
and data as may be necessary or pertinent to; the uninter¬ 
rupted conduct of the business of said newspaper. 

Upon the date herein fixed for closing, the seller will 
assign and transfer to the purchaser, or to his!nominee, all 
property tangible and intangible, by good and [sufficient bill 
of sale, free from any claims, liens and incumbrances, and 
will endorse in blank and deliver to the purchaser all As¬ 
sociated Press membership certificates and bonjds. The au¬ 
thority to make such assignment and transfer jshall be ap¬ 
proved by the court having jurisdiction thereof. 

You agree further, on demand, to execute add deliver or 
cause to be executed and delivered such instrument of fur¬ 
ther assurance as may be necessary or appropriate to ef¬ 
fectuate the intent hereof. 

There shall be excluded from the assets to hi* purchased 
as aforesaid cash in bank and notes and accounts receiv¬ 
able arising prior to the close of business on the!date herein 
fixed for closing. Due allowance shall be madej to the pur¬ 
chaser for prepaid subscriptions and advertising. 
137 It is understood and agreed that in jhe interval 
between the date hereof and the date herein fixed for 
closing, the activities of the seller will be confined to the or¬ 
dinary course of business and that no extraordinary trans- 

• t , i. 

action will be entered into except with the pijior written 
consent of the purchaser. 

The seller will covenant and agree to hold andjsave harm¬ 
less the purchaser from and against all assessments, claims 
or demands on account of income and other Federal taxes 
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that might lx* asserted against the purchaser or become a 
lien upon the property herein agreed to be sold, from any 
and all damages and expenses for libel and/or breach of 
contract, and from anv and all indebtedness and/or any 
other liability whatsoever for any period, and because of 
anv act or thing done or suffered or which may have ac- 
crued, prior to the date herein fixed for closing. 

Insurance premiums and all local and real estate taxes 
shall be apportioned as of the date herein lixed for closing. 

The purchaser will cause definitive lithographed bonds 
to be prepared and delivered, but if the same are not ready 
for delivery upon the date herein fixed for closing, delivery 
may be made of typewritten temporary bonds, in three or 
more pieces, to be exchanged for definitive bonds as soon 
as ready. The said $3,000,000 face amount of bonds (here¬ 
inafter called the bonds) shall be legally authorized and 
issued by The Washington Times Company. The bonds 
shall be negotiable b c / r Serial Gold Bonds of The Wash¬ 
ington Times Company, and shall have attached thereto 
coupons covering semi-annual payments of interest thereon. 
All payments both of principal and interest of the said 
bonds shall be free of and without deduction for Federal 
income taxes not in excess of 2% per annum. The bonds 
shall be subject fo registration as to principal. Any or 
all of the bonds may be called for redemption at the face 
amount thereof, and accrued interest, provided thirty days’ 
notice be given of intention to call and redeem the same. 
The bonds, or the mortgage securing the same, shall con¬ 
tain provisions requiring the purchaser or its suc- 
138 cessors or assigns, as long as any of the bonds are 
outstanding, to continue the publication in Washing¬ 
ton, D. C., of a morning and Sunday Newspaper under the 
name of the “Washington Herald” or the “Washington 
Post,” or anv combination of said names, or anv combina- 
tion of either of said names with any other name, and to 
continue the publication in Washington, D. C., of a six day 
afternoon paper under the name of “Washington Times,” 

or a combination of said name with anv other name. 

* 

Prompt payment when due of the principal and interest 
of the bonds and the faithful and punctual performance by 
The Washington Times Company of the covenants con¬ 
tained in the bonds and in the mortgage securing the same, 
shall be guaranteed bv me bv agreement of guarantv 
lodged with the trustee for the benefit of the bondholders. 
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The bonds shall be secured by a mortgage or cjieed of trust 
from The Washington Times Company to Mjunsey Trust 
Company (or some other trust company of the city of 
Washington, 1). C., acceptable to both parties hereunder) 
as trustee, wherein* there shall be conveved and transferred 
to such trustee all of the property hereinabove described 
acquired by the purchaser from the seller (excepting land, 
buildings, machinery and equipment the proceeds from the 
sale of which, however, shall be applied to tluj redemption 
of bonds in the order of their serial maturities^) and all of 
the property of like character now belonging! to the pur¬ 
chaser. The said mortgage shall be a closed mortgage and 
shall be a first mortgage on the property thereby mort¬ 
gaged prior to all debts, liens and encumbrances, except as 
herein otherwise indicated. 

The mortgage securing the bonds shall provide that the 
net profits as hereinafter defined of The Washington Times 
Company in each calendar year in excess of so njiuch thereof 
as may be expended for capital additions, improvements 
and replacements, and as may be normally Required for 
working capital, shall be deposited in a sinking fund for 
the redemption of bonds, irrespective of their serial ma¬ 
turities, such deposit in no year, however, to exceed 
139 Two Hundred Thousand ($200,000) Dollars. Net 
profits shall be determined in accordance with ac¬ 
counting principles and practice heretofore applied. 

Said mortgage shall also provide that the Trustee, in the 
event of default in payment of principal of or! interest on 
any of the outstanding bonds, will give notice of default 
upon the application of the holders of not less |than fifteen 
per cent (15$ ) in face amount of bonds issued and out¬ 
standing. 

The purchaser shall not be required to publish said news¬ 
paper as an independent newspaper, but mav| merge the 
same with the “Washington Herald.” 

This offer is subject to prompt acceptance, failing which 
the purchaser shall be entitled to a corresponding postpone¬ 
ment of the date herein fixed for closing. 

Verv trulv yours, 

WILLIAM RANDOLPH HEARST, 
By T. J. WHITE, 

GEOFFREY KONTA, j 

Attornety-in-Fact. 
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We approve, ratify and confirm the foregoing offer in all 
respects and lierebv make said offer in our own behalf. 

THE WASHINGTON TIMES 
COMPANY, 

Bv AUSTIN W. CLARK, 

Treasurer. 


140 The Washington Times Company. 

Statement of Assets and Liabilities at May 17, 1931, (Including Only Current 
Intercompany Accounts and Omitting Good Will). 


Assets. 

Current: 

Cash.. S119.507.32 

Notes Receival>le, less Reserves. 12.755.54 

Accounts Receivable less reserves. 208,619.65 

Inventories.. 55,203.85 


Working: 

Mechanical, ()ffice and ot her Supplies. 29.504.32 

Guarantee Deposits. . . 10.487.63 

Prepaid Expenses.. 14.974.32 


Fixed and Invested (Ix»ss reserves): 

Land and Buildings (Schedule 1). 931,761.62 

Machinery and Plant Equipment (Schedule 2)... . 428.792.13 

Furniture, Fixtures and Office Equipment. 22.204.34 

Automotive Equipment. 3.6S9.64 

Stock and bonds. 505.00 


•Other: 

Trust Funds.. 1,475.25 

Securit ies— Deposit Liabilit ies Cont ra. 25.00 


S456.086.36 


54.966.27 


1 .386.952.73 


1.500.00 


Total Assets 


1.899.505.61 


No value indicated for Good will of Washington Times or Washington Herald. 


Current: 

Acceptances Payable. .... 

Accounts Payable. 

Accrued Expense. 

Working and other: 
Deferred Credits to Income 
Deposit Liabilities. ....... 

Reserves. 

Deferred Liabilities. 

Trust Fund-Contra....... 


Liabilities. 


Fixed and Serial: 

Equipment Purchase Notes. 

Mortgages and Mortgage Notes payable 


116.507.18 
106.916.13 
63.963.60 


5.147, 

14 

10,736. 

28 

8.964. 

73 

495. 

46 

1.475, 

25 

152.240. 

00 

514.500. 

00 


287.388.91 

26.818.86 

666.740.00 


Total Liabilities 


S9S0.945.77 
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Land: 


The Washington Times Company. 

Land and Buildings. 

Schedule No. 1. 

I 

Gross Reserve for Net 
Book Value. Depreciation. Book Value. 


Lot 39 in J. Clarence Welch's Subdivi¬ 
sion of lots in square numbered 250 
as recorded in Liber 35, Folio 88 in 
the Surveyor’s office of the District 
of Columbia, occupied by The 
Washington Times Company plant. 
Original Lot 5 and the west eight feet, 
eight and one-half inches front by 
full depth of original Lot 4, both in 
square 250, occupied by the Hud¬ 
son Hotel Building. 

Lot C shown on plat of a re-subdivi¬ 
sion of Lots 38 to 49 both inclusive, 
of MaePherson’s Addition to 
Cherry dale recorded in Deed Book 
254 of page 505 of t he land records 

of Arlington County, Va. 

Lots No. 300, 301, 370 and 372 in 
Subdivision known as ‘“Section 4, 
Cheverlv ” as per plat recorded in 
Liber S. D. H. No. 3, Folio 45, one 
of the land records for Prince 
George’s County, Md. 

Buildings: 

Four story and basement, fireproof, 
reinforced concrete, 91.3 foot front¬ 
age, 144 feet deep, located 1317- 
1321 H St., N. W., Washington, 
D. C., known as the Hearst Build¬ 
ing. 

Four story and basement, remodelled 
brick and steel located 1329-1333 H 
St., X. W., Washington, D. C. 
known as Hudson Hotel. 


I 


I 


i 


300,000. 


300,000. 


170,361.02 . j... 170,361.02 


493.63 


493.63 


6.212.83 


6,212.83 


494.105.03 68,212 j. 92 425.892.11 


30.060.60 1.258l57 28.802.02 


1.001,233.11 69,471149 931,761.62 


Net per balance sheet.;.. 931.761.62 


'I'he Washington Times Company. 

142 Machinery and Plant Equipment. 

Schedulrj 2. 


Gross Book Reserve jfor Net 
Classification. Value. Depreciation. Book Value 

Press Room. 401,923.10 60.157 \ 27 341,765.83 

Composing Room. 209,091.54 160,473 .|31 48,618.23 

St ereot vpc Dept. 41,032.08 30.595 .j77 10,436.31 

Engraving Dept. 20,150.59 8.089 .(77 12,060.82 

Mail Room. 13,493.24 1.547 .j 18 11.946.06 

Paper Depart ment. 5.128.03 3.814. j 14 1,313.89 

Machine Shop. 1.728.85 1.428.70 300.15 

Electrical Dept. 200.75 133.55 67.20 

Building. 5,218.63 2,934.09 2,283 .64 




Net per balance sheet, 428,792.13. 
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143 June 17, 1931. 

Mr. Edward B. McLean and American Security & Trust 

Company, 

Trustees of the Estate of John R. McLean, 
Washington, D. C. 

Dear Sirs: 

Under even date herewith 1 have submitted to you an 
offer to cause The Washington Times Company to purchase 
from the Washington Post Company the assets of the latter 
corporation, which offer is herein incorporated by reference 
and made a part hereof. 

I desire to supplement said offer by giving to you the 
option to assign and transfer to me or my nominee all of 
the capital stock issued and outstanding of the Washing¬ 
ton Post Company for the consideration in said offer speci- 
tied, instead of causing that corporation to convey and 
transfer its assets to The Washington Times Company. 

If you avail yourself of said option the said offer shall be 
deemed to be amended accordingly and the following addi¬ 
tional provisions shall be applicable to and incorporated in 
said offer: 

1. At the time of the assignment and transfer of said 
shares of stock the Washington Post Company shall own 
the assets in said offer agreed to be purchased, free and 
clear of liens and encumbrances. 

2. Forthwith upon the transfer of said shares to me or 
my nominee I will cause the assets so agreed to be pur¬ 
chased to be conveved to The Washington Times Com- 
pany and its bonds to be issued as required by the terms 
of said offer. 

3. Cash and accounts and notes receivable of the Wash¬ 
ington Post Company as of the date of transfer of its stock 
to me or to mv nominee shall be withdrawn from said cor- 
poration prior to said transfer or shall subsequently be 
accounted for to you without, however, imposing any duty 
or responsibility upon me with respect to the collection of 
such receivables. 

4. You will indemnify and save me, The Washington 

Times Company and the Washington Post Company, 

144 harmless from and against all assessments, claims, 
or demands on account of income or other Federal 
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taxes that might be asserted against any of iis or against 
the property of the Washington Post Company in said 
offer agreed to be purchased, from any and; all damages 
and expenses for libel and/or breach of contract and from 
anv and all indebtedness (including notes and accounts 
payable) and/or any other liability whatsoever for any 
period, and because of any act or thing done or suffered 
or may have accrued, prior to the date herein fixed for 
closing. 

5. You will cause the officers and directors of the Wash¬ 
ington Post Company upon the date herein fixed for closing 
to resign their offices and to elect in lieu thereof my desig¬ 
nees; also to make delivery to the purchaser of all of the 
books, records and files of the Washington Pqst Company 
as well as the corporate seal, minute books, s|tock ledgers 
and the like. 

6. This offer shall inure to the benefit of and bind our 

respective heirs, legal representatives, successors and as¬ 
signs. | 

Verv trulv vours, 

* WILLIAM RANDOLPH HEARST, 
Bv T. J. WHITE. 

GEOFFREY KOXTA, 

Alto ruey-in-Fad. 

i 

145 Washington, D. CL, 

June 25,11931, 

2:30 ]). m. 

i 

American Security & Trust Company and E. ;B. McLean, 

Esquire, 

Trustees of the Estate of John R. McLean,Idee’d, 
Washington, D. C. 


Gentlemen; j 

i 

Since our conference of this morning, I have conferred 
with Mr. Lawrence on the telephone and he has authorized 
me to sav to vou that he is willing to modify his offers for 
the Washington Post, stock and properties, of June 2, 1931, 
and June 1(>, 1931, as follows: 

1. He will assume the liability of the Washington Post 
under the contracts set forth in a list headed \ 1 Contracts, 
The Washington Post, Washington, T). C., Juntji 19, 1931”, 
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including liability under the contract of employment of 
Mr. Marks. 

2. He will extend the time for the acceptance of his offer 
of June 1(>, 1931, as now modified, to June 27th, 12 o'clock 
noon, 1931. 

3. He will assume all liability of the Washington Post 
under the lease covering the property now occupied by that 
newspaper. 

4. He will continue the Washington Post as a separate 
newspaper, and not combine or merge it with any other 
paper, if his offer be accepted. 

5. He agrees not to mortgage the real estate of the Wash¬ 
ington Post without the consent of the Trustees in writing, 
so long as any of the bonds representing a part of the con¬ 
sideration for the sale are outstanding. 

6. He agrees that if there should be a default in the pub¬ 
lication of the Washington Post for two consecutive days 
not attributable to fires, strikes or unavoidable casualty or 
act of God, that the Trustees may at their option assume 
the operation of the paper. 

7. He agrees to assume all liability of the paper on un¬ 

fulfilled subscription contracts and advertising con- 
lib tracts, but expects, however, that there will be no 
abnormal increase of any liability between the pres¬ 
ent date and the date of closing. 

8. The details of the mortgage securing the bonds form¬ 
ing a part of the consideration are to be worked out by 
counsel for the purchaser and seller. 

9. The closing date to be set forward on July 15, 1931 to 
August 15, 1931, due to the short time that now intervenes 
between the present date and July 15, 1931—his original 
offer having beeni submitted on June 2, 1931 nearly a month 
ago without any approval by the court to this date. 

Very trulv vours, 

! DAVID LAWRENCE, INC., 

(Signed) Bv W. W. SPALDING. 


147 And thereupon, on further redirect examination, 
the plaintiff testified from his daily diary that the 
Gridiron Club dinner where he met Lawrence was on April 
27, 1931, Lawrence submitted to witness a definite offer on 
May 1, 1931, at 12:45 P. M. not in writing the first result 
witness obtained showing that Lawrence was readv and 
willing to buy, on April 29, 1931, had another conference 



Ill 


I 


J. I. PEYSER VS. AMER. SECURITY & TRUST CO. 

i 
! 

with 0 ’Laughlin, final conference with Wile between May 2 
and May 9, 1931; witness’ affidavit for the suit in Virginia 
was made November 19, 1931, the suit had njo connection 
with the Post, witness produced a copy of the affidavit 
which was offered in evidence and is in the words and 
figures following: 

• i 

i 

i 

148 District of Columbia, ss : 


Julius I. Peyser, being first duly sworn, deposes and 
says that the following is a true and correct statement of 
the account of monev due and owing to hinilbv Edward 
B. McLean for professional services rendered; that there 
are no set oil's or counter-claims against said account and 
that the said Julius I. Peyser has a just righjt to recover 
the same from the said Edward B. McLean: j 

Services rendered from June 6 to November 16, 

1931 all matters pertaining to the Farm in 
Leesburg, Loudoun County, Virginia, includ¬ 
ing the question of foreclosure, attendance ajt 
sale, preparing necessary papers and constant 

advice to Mr. McLean and his agents.j $20,000.00 

Services rendered for appearing in and under¬ 
taking to adjust approximately $100,000 
worth of claims against Mr. McLean. Alsp 
appearance in court, conference with Ahi. 

Titus representing the larger claim of $50,000 1,000.00 

Retainer in Supreme Court of the District of 
Columbia Case No. 53520, attempt to removg 
Edward B. McLean as Trustee of the Estate 

of John R. McLean, dec’d. j 5,000.00 

For services rendered from February 24, 1931; 
to date, in Maintenance suit, which said suit 
was originally started in Supreme Court of 
the District of Columbia, known as Equity} 

No. 52088, which is now pending in Court of 
Appeals of the District of Columbia, April 
Term, 1931, No. 5500, filed Sept. 30, 193lj 
balance ...! 


To cash expended for court costs and disburse-; 
ments .! 


9,007.75 

$35,376.82 

1,369.07 

$36,376.82 


i 
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Bv cheeks received 
Balance due 

Further deponent sayeth not. 


11,376.82 

$25,000.00 


Subscribed and sworn to before me this 19th dav of No- 
vember, 1931. 


Notary Public , D. C. 


149 


Realized about $3,500 on that suit; an item of 
$20,000 for services rendered from June 6 to Novem¬ 
ber 16, 1931, was the foreclosures of the farm, the estate, 
arranged for taking over a new loan, bought property in, 
took care of new loan and re-established McLean’s owner¬ 
ship, it had no relation to Post, also pertained to about 
$160,000 of claims against McLean in Leesburg and some 
in Washington, attachments were brought, witness ar¬ 
ranged for the payment of all those claims out of proceeds 
of sales of horses amounting to about $298,000, witness 
supervised entire payment, attended to the whole thing 
and took care of all details and arrangements; the item 
of $1,000 for services, etc., and the item for appearance in 
court are the claims that were filed in Washington, 
150 McLean has some interest in Dewev Estate, was 
willing that the money should pav the claims not- 
withstanding tliev had to be taken care of because there 
were several attachments in the District. The $1,000 item 
in no wav involved or concerned the Post, no one of the 
items had anvthing to do with the Post. 

And thereupon the plaintiff rested. 

It was thereupon agreed between counsel that the claim 
on which the present suit is based was first presented in 
writing by the plaintiff through Sullivan to the defendant 
under date of October 14, 1931, though plaintiff had some 
talk prior thereto with Thom and also with McLean. 

And thereupon the defendant moved the Court to direct 
a verdict in its favor in the course of the presentation of 
which motion the plaintiff asked, and was granted, leave 
to amend the declaration in the particulars and respects 
set out in the form of amendment which appears in the 
transcript of record. 
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During the argument of the motion for directed verdict 
the following occurred: 

Mr. Craighill: In the first place, there is no doubt that 
it this sale had been completed and Mr. David Lawrence 
had acquired title to the Washington Post (property and 
had paid $3,000,000 partly in cash and partly in bonds, as 
that offer of his provided, to the defendant and its co¬ 
trustee, we concede that the plaintiff in thi^ case would 
have been entitled to a commission of $87,500.| There is no 
doubt about that. j 

Mr. Sullivan himself offered in evidence the decree of 
the Court that decided the fact that jurisdiction was re¬ 
tained and the evidence showed that in 1920 an offer of 
$5,000,000 had been made by Eugene Meyer and it is per¬ 
fectly evident that if the trustees assumed t|he responsi¬ 
bility, after having an offer of $5,000,000' of turning 
around and selling the Washington Post for $3,000,000 in 
a case where the interests of infants were involved, 

• • t ' 

151 as they were in this case, it would be ian astonish¬ 
ing thing. Of course thev wanted to isubmit it to 
the approval of the Court and thoroughly thrash the mat¬ 
ter out and, if the Court approved the action—Why, that 
is what a Court of Equity is for, is to take tbe responsi¬ 
bility of a matter of that sort in a trust ejstate where 
infants are involved and they own the corpus in the es¬ 
tate, because Mr. McLean has only a life tenant interest in 
it, entitled to the income. Xow, Mr. Peyser was Ian attorney. 
He knew, prior to June 2nd, that the Trust Company was 
not willing to sell for $3,000,000 unless the Coijrt approved 
the sale. Xo one knew it any better than hej did and he 
knew that he had to find a purchaser upon out* terms and 
our terms were approval of the Court. 

We were perfectly open and free with Colbnel Peyser 
as well as with David Lawrence when we said all along, 
“We insist on this thing being submitted to! the Court. 
There may be some doubt whether we have power to sell, 
so we do want it submitted to the Court”, and; counsel for 
the Trust Company advised it be submitted tq the Court, 
and, clearlv, in that situation, there can be nd reasonable 
basis for the jury passing on anything because there is 
nothing in dispute. 


8—6113a 
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Mr. Sullivan: We are perfectly willing to be bound by 
the terms of the Lawrence contract. We have counted on 
the terms of the Lawrence contract. We are perfectly 
willing to rest our case on those terms. 

The Court: That is, then, you concede that the terms 
and conditions of his contract of brokerage here that he 
should produce a purchaser who is ready and willing to 
pay $3,000,000, put up a deposit of $20,000 as a guarantee 
of good faith, and $780,000 in cash and the balance in first 
bonds, and the contract to be aproved by the Court; that 
was it. Do you concede that ? 

Mr. Sullivan: Xo, sir. ‘‘And the contract to be 
152 approved by the Court"—but, the Trust Company 
before the consummation of the sale to take the 
necessary steps without cost to Lawrence to obtain, if pos¬ 
sible, the approval or ratification by the proper Court of 
the District of Columbia of the sale. 

The Court: What do vou sav that means? 

• • 

Mr. Sullivan: That means- 

The Court (interposing): That if you did not get it, the 
sale will <>-0 through anvhow? 

Mr. Sullivan: \<>. sir. It simply means this: that the 
trustees are to report the matter to the Court and to ob¬ 
tain the approval of the Court if possible. 

The Court: Then, if they did not obtain the approval of 
the Court, what ? 

Mr. Sullivan: If they did not obtain the approval of the 
Court—if they do everything to obtain it, if possible, if 
they do everything to make it possible to obtain it and do 
not obtain it, there is no liability. 

The Court: Xo liability to Peyser? 

Mr. Sullivan: Exactly. 

The Court: You concede that? 

Mr. Sullivan: Certainly. But if thev fail to do every- 
thing possible or omit to do everything possible, they are 
liable. 

The Court: But they are not called upon to practice a 
fraud on the Court, or deceive the Court, but are com¬ 
pelled to make full disclosures to the Court? 

Mr. Sullivan: Exactly. 

Mr. Sullivan: Mr. Craighill next comments that Colonel 
Peyser was tfie attorney for McLean up to April the 20th; 
that he was the attorney until April the 20th and he ceased 
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to be attorney and became broker then andj on June 6th, 
he resumed the office of attorney again. Tl^ere is no jus¬ 
tification for that. The affidavit upon which he relies for 
that completely disproves it. The verk* last item of 

153 that affidavit says: ‘‘For services rendered from 
Februarv the 24th, 1931, to date ini maintenance 

suit". His original employment was in thej maintenance 
suit. lie continued as attornev in the maintenance suit 
throughout this period of time. lie continued as attorney 
in the maintenance suit for the whole period of time that 
there was any necessity therefor, until his employment by 
Mr. McLean terminated. The periods of his Other employ¬ 
ment are coincident with the times for whij?h there was 
occasion. 

Colonel Pevser has never claimed that lie ceased to be 

• # i 

attorney for Mr. McLean between April the 2[)th and June 
the 6th. He has only taken the position, wijth respect to 
that, that he was a broker in connection with this sale and 
not an attorney in connection with the sale matter at all, 
with reference to the matter of the sale, and I that is what 
the record shows in this case. i 

And thereupon, the Court granted the motion of the de¬ 
fendant for a directed verdict, saying: 

j 

“Here is a very simple action at law wlier^ Mr. Peyser 
seeks to recover damages for the breach oif a contract. 
What is the contract.' In determining that question, neces- 
sarilv 1 must accept as true all the testimony in favor of 
the plaintiff here and any inference that may be drawn from 
that and, also, I must accept the statement o|f counsel as 
to what that contract was. 1 do not think thcr<j‘ is any diffi¬ 
culty about it. 11 ere these Trustees, whose business it was 
to sell this Washington Post, said to Mr. Peyser: 6 If you 
will bring to us an offer for the purchase of the property 
that the Supreme Court of the District of Columbia will 
approve, we will pay von this commission’. r fhat is, sub¬ 
stantially, what the thing amounted to. Tliey said, of 
course, they would be willing to sell for $3,000,000; they de¬ 
scribed the terms that we have been talking about 

154 here, $20,000 in cash with the offer, aid so forth. 
Now, Mr. Peyser does bring an offer to carry out 

the terms that they prescribe and lay down. jTlie defend¬ 
ant here accepted that offer. Xow, the question arises, 
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when that was done and they accepted the offer, was Mr. 

Peyser entitled to a commission then? He performed his 

contract to produce the offer, but there is the rub: There 

was this other condition that entered into it, ‘If you will 

bring us an offer that the Court will approve, we will pay 

you the commission.’ 

• 

“Now, the Trustees come into the Court as they are re¬ 
quired to do. They submit the whole matter to the juris¬ 
diction of the Kquity Court. The Trustee is an officer of 
the Court. The Trustee presents the conditions of sale, 
recommending it. Now, still, is Mr. Pevser entitled to a 
commission? He is not entitled to the commission unless 

the sale was absolntelv consummated and if the consum- 

* 

mat ion of the sale is prevented by an act of this defendant. 

here, he is entitled to the commission. Now had the Court 

approved this offer and said: ‘Fine, that is all right’, and 

then the Security people for some reason failed to carry 

out the contract, I can see where Mr. Pevser would be en- 

titled to his commission, but it was absolutelv nccessarv 

• • 

that the contract be approved by the Court and when he 
had produced such a contract as that, one the Court would 
approve, he had fulfilled his contract and they owed him 
this monev even though the contract was not consummated 
bv reason of the Trust Companv. I shall instruct this Jurv 
to return a verdict in favor of the defendant.” 


And thereupon, the plaintiff noted an exception to the 
ruling of the Court, which was then and there bv the Court 
allowed and duly entered upon its minutes. 

And thereupon the jury returned a verdict for the de¬ 
fendant. 


And thereupon, within the time allowed by the rules for 
the filing of a motion for a new trial, the plaintiff 
155 moved the Court to grant a new trial and also moved 
the Court for leave to amend his declaration bv in¬ 


serting an additional count, all of which fully appears by 
the said motions which are incorporated in the transcript 
of record, and the Court overruled each of the said motions, 
and the plaintiff then and there noted an exception to the 
action of the Court in overruling the said motions and each 
of them, and the; said exceptions were then and there by 
the Court allowed and duly entered upon its minutes. 

Be it further remembered, that the foregoing comprises 
the substance of all of the testimony given and of all of 
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the proceedings had in the above entitled cauge in connec¬ 
tion with the several exceptions set out in the foregoing 
bill of exceptions, and that each of the said several excep¬ 
tions was so taken at the time hereinbefore stated, relative 
thereto, and was at the time of the taking thereof, respec¬ 
tively, separately and severally, duly entered!, on the min¬ 
utes of the Court by the Justice then and thefe presiding, 
and at the request of the plaintiff the Court | does hereby 
sign and seal this his bill of exceptions, and!does hereby 
make the same a part of the record, which isj accordingly 
done this 15th dav of November, A. I). 1933, now for then. 

O. R. LUHBING, 

Justice. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6113. Julius I. Peyser, Appellant, vs. American Se¬ 
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Appellee. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This is an appeal from a judgment entered on a directed 
verdict (R. 115-16). | 

The plaintiff’s declaration (R. 2-5) as amended with 
leave of court given at the trial (R. 112) is one;to recover 
damages in the sum of $100,000 for breach of ja contract 
to pay $87,500 as a commission for procuring a purchaser 
for certain assets of the Washington Post Company. The 
appellee admits that a commission of $87,500 was agreed 
upon (R. 23, 113) but denies liability to any extejnt. 


i 

i 


i 

i 

I 

i 
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In 
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The declaration alleges that the appellee and Edward B. 
McLean as trustees of the estate of John R. McLean were 
the owners of all of the capital stock of the Post Com¬ 
pany, that the McLean will provided that no sale of any of 
the newspaper properties should be made until the same 
should first have been approved in writing by Francis T. 
Homer, provided he be living and capable of attending to 
business, or if he should fail to approve without the 
written approval of Edward B. McLean, testator’s son; 
that plaintiff procured a purchaser at the price of $3,000,- 
000 under a written contract (R. 5-9), hereinafter called 
the Lawrence offer, which was accepted by the trustees, 
the contract providing that they would take all necessary 
steps to obtain, if possible, the approval or ratification of 
the contract by the Court; that prior to the acceptance of 
the Lawrence offer the appellee and its co-trustee under¬ 
took and promised to pay to the plaintiff for his services 
in engaging and procuring the same a commission of 5% 
of the first $500,000 of the purchase price and 2 Yi c /c of all 
over and above that amount, $87,500; that the trus¬ 
tees filed their petition in the lower court in Equity cause 
Xo. 35,390 on June 15, 1931, reporting the Lawrence offer, 
informing the Court that the commission had been fixed 
and that the proposal of purchase was considered by the 
appellee and its co-trustee for the best interests of the 
estate, the life tenant and the ultimate beneficiaries, and 
they submitted same to the Court for approval; that on 
June 26, 1931, without the consent or approval of its co¬ 
trustee and without obtaining the consent required by the 
will, the appellee reported to the court an alleged offer of 
the Washington Times Company, sometimes hereinafter 
called the llearst offer, for the same price, and without the 
approval of either Ilomer or Edward B. McLean recom¬ 
mended to the Court the acceptance of the Hearst offer, 
Homer being dead and Edward B. McLean having ex- 
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pressly refused to give his consent or approval thereto, 
and that appellee expressly withdrew the recommendation 
which it had theretofore made of the acceptance of the 
Lawrence offer although it then had no offer which was 
more advantageous, or which could have been ratified by 
the Court with the exception of the Lawrende offer, and 
thereafter the appellee and its co-trustee madd no effort to 
obtain the Court’s approval or ratification of the Lawrence 
offer but prevented such approval or ratification. 

The appellee, by its amended plea, adipits (a) the 
ownership by the trustees of all of the capital stock of the 
Post Company, (b) the provisions of the McLean will re¬ 
quiring the approval of sale of newspaper properties by 
Francis T. Homer if living and capable of attending to busi¬ 
ness or if he should fail to approve then by Edward B. Mc¬ 
Lean, (c) the introduction by the appellant to tlie appellee of 
David Lawrence, Inc., as a prospective purchaser and ap¬ 
pellee’s belief that such purchaser was responsible, ready, 
able and willing to purchase, (d) the making |of the Law¬ 
rence offer and the acceptance of the same by jthe trustees 
subject to the approval of the Court and that by the offer 
it was to obtain such approval if possible, (e) |the filing in 
Court of the petition reporting the Lawrence o|ffer and the 
statement in that connection that the brokerage commis- 

j • 

sion had been fixed and that the offer was considered by 
the trustees for the best interests of the estate, the life 
tenant and the ultimate beneficiaries, and the; submission 
thereby of the same to the Court for approval, and (f) 
that Edward B. McLean expressly refused to give his con¬ 
sent or approval to any offer which had been ibade by the 
Times Company (R. 10-14). j 

The appellant filed a motion for a new trial (R. 15-16) 
and a motion for leave to further amend the j declaration 
(R. 17-19) by inserting an additional count alleging the 
ownership of the stock of the Post Company by the trus- 
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toes, the employment of the appellant, the finding of a 
purchaser by him by means of the Lawrence offer and that 
without any fault on the part of the appellant the appellee 
failed, omitted and neglected to consummate the sale, in 
other words, omitting therefrom all reference to the terms 
of the will of John R. McLean and to the provisions of the 
Lawrence contract about the approval by the Court; the 
proposed new count being otherwise identical with the 
original count. Both of these motions were denied by the 
court. 

This appeal presents for consideration the following 

Assignment of Errors. 

The trial court erred in the following particulars and 
respects: 

1. In directing the verdict for the defendant. 

2. In denving the motion tiled on Julv 8, for leave 

to amend the declaration. 


.'>. In denying the motion for new trial. 

4. In entering judgment on the verdict. 

5. In overruling the plaintiff’s objection to the question 
propounded to plaintiff on cross-examination 44 To what 
extent do you do a brokerage business 


6. In overruling the plaintiff’s objection to the question 
propounded to him on cross-examination as to whether 
prior to June 26, the date of the last session before Justice 
Adkins, lie knew that the trustees of the court were con¬ 
sidering other offers. 


'fhe foregoing assignment of errors involves the fol¬ 
lowing 
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Points and Authorities: 

I 

I. The cause should have been submitted to sthe jury. 

j 

1 [. The plaintiff should not have been required on cross- 
examination to answer the question, “To wh|at extent do 
you do a brokerage business V 9 

III. The plaintiff should not have been irequired on 
cross-examination to answer the question whether prior to 
June 2(>, 1931, he knew that the trustees were considering 
other offers than that of Lawrence. 

! 

IV. Both the motion filed on July 8, 1933, for leave to 

amend the declaration and the motion for a new trial 

! 

should have been granted. 

ARGUMENT. 

I. i 

i 

The cause should have been submitted to the jury. 

i 


Evidence offered on behalf of the appellant was pre¬ 
ceded by opening statements to the jury on behalf of both 
the appellant and the appellee, in the course of ;which coun¬ 
sel for the appellant stated that the appellant’s case rests 
on a breach of cont ract by the appellee, a contract to obtain 
if possible the approval of the court; the appjellee recom¬ 
mended the approval to the court but subsequently with¬ 
drew the recommendation in violation of the tjerms of the 
contract and recommended another offer and f‘Before we 
get through with this case, we are satisfied tl^at you will, 
each and every one, be thoroughly satisfied that the Hearst 
or Times offer was not as good as the DavijI Lawrence 
offer" (K. 23), and counsel for appellee said, “It was agreed 
that if the sale went through the proper rate; of commis¬ 
sion, the rate of commission of five per cent Ion the first 
$500,000 and two and a half per cent on the balance, which 
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would bo, of course, $87,500 on $3,000,000, that was fixed 
as the proper rate if the sale went through” (R. 23). In 
the course of his argument for a directed verdict counsel 
for appellee further said, “There is no doubt that if this 
sale had been completed and Mr. David Lawrence had ac¬ 
quired title to the Washington Post property and had paid 
$3,000,000 partly in cash and partly in bonds, as that offer 
of his provided, to the defendant and its co-trustee, we 
concede that the plaintiff in this case would have been en¬ 
titled to a commission of $87,000. There is no doubt about 
that” (R. 113). 

The appellant took the stand in the lower court and 
testified that in the latter part of January or the first of 
February, 1931, he was retained by Edward I>. McLean as 
counsel in some pending litigation relating to his family 
affairs, which had nothing to do with the Post and the 
subject of this sale was not discussed (R. 71); that after 
April 20 appellant saw Thom, president of the appellee, 
at which time he was authorized to endeavor to find a 
purchaser for the Post (R. 72-3); appellant detailed his 
efforts to find a purchaser resulting in a meeting at 
McLean’s house on II Street, between 15th and lfith 
Streets, with several persons present including Lawrence, 
when he brought Lawrence up to $3,000,000, $800,000 cash, 
McLean telephoned to Thom, Frazer and appellant went 
to see Thom, told him of the offer, asked if it was satis- 
factorv and was told if submitted in writing with a sub- 
stantial deposit the appellee and McLean would recom¬ 
mend and sign if McLean concurred; appellant told Thom 
that McLean had sent him and had phoned to Thom, and 
said, “I don't want to leave here now unless I am in¬ 
structed bv vou, because I don't want to waste mv energv 
and time unless I am assured bv vou that it is satisfactory 

to you, the whole terms and conditions and mv commis- 
* / * 


i 


sion,'’ and Thom said, “There won’t be any trouble about 
that” (R. 73-4). Appellant went to see Thom two or three 
days later to discuss the final form of the offer, again re¬ 
peated that he expected the commission originally agreed 
upon, was referred to Flannery, and saw liirjn; that was 
the last conference he had personally in the matter, he had 

I 

found the party who was ready and willing tq buy at the 
agreed price and the appellee was ready and willing to 
sell and lie thought that completed his job (R. 74). 

On this testimony, uncontradicted as it is, appellant was 
entitled to a verdict and judgment unless the terms of the 
Lawrence contract are to be considered essentially a part 
of his contract of employment. If they are to be so con¬ 
sidered, he was likewise entitled to recover in jview of the 
terms of the Lawrence contract and the proceedings rela¬ 
tive thereto. 

It is admitted by the amended plea that qn June 15, 
1931, the appellee and its co-trustee filed a j petition in 
court reporting the Lawrence offer and reconnpending the 
acceptance of the same (R. 12). The only controversy, 
therefore, revolves about the circumstances attendant upon 
the withdrawal of that recommendation, but before con¬ 
sidering same we should perhaps invite the attention of the 
court to the reasons which led the trustees to recommend 
the acceptance of the Lawrence offer. 

The pet it ion itself (R. 25-G) recites the death of Homer 
early in 1930, that offers had been submitted i both prior 
and subsequent to Ilomer's death; the Lawrencte offer had 
been the subject of much negotiation as the result of which 
the proposed cash payment had been enlarged, jtlie broker¬ 
age commission fixed and the securitv for tlie deferred 
purchase money carefully considered by the trustees and 
their counsel, and it was considered for the befet interests 

l 

of the estate, the life tenant and the ultimate beneficiaries, 


i 


I 





8 


and it was accordingly submitted to the court for approval; 
that since 1924 the Post has been an unproductive asset, 
has suffered a Joss of revenue because of the business de¬ 
pression and other causes, has had to contend with in¬ 
creasing competition from other local newspapers, the 
radio, etc., and with the burden of increased operating 
costs has beeni unable to make necessary improvements 
and additions to its plant and equipment to enable it to 
successfullv meet the demand of its readers and adver¬ 


tisers and otherwise maintain its position in the newspaper 
field; that the estate has been compelled to make large ex¬ 
penditures to and for the benefit of other assets including 
a railroad and a newspaper: that the large outlays and 
obligations required for these purposes, the depression in 
the value of certain other real and personal properties of 
the estate and the existing financial stringenev render it 
difficult to finance the large and expensive additions and 
improvements needed; that sale of the Post will relieve 
the estate of the necessity of making large expenditures to 
meet its present need and future development, and increase 
substantiallv the net income which has been greatlv dimin- 
ished by loss of revenue and fixed charges for interest up¬ 
on existing obligations, taxes, etc., and that the proposed 
purchaser is a well known and successful publisher of the 
United States Daily, a national newspaper operated from 
a modern and well equipped plant, located in Washington, 
and after investigation petitioners believe that lie will be 
able to maintain and operate the Post as a newspaper of 
the first class and fully perform his obligations under the 
proposed cont ract. 

Thom, appellee's president, testified on dune 15, 1951, in 
said Equity cause No. 35,390, that the Post stands on the 
estate books at $1,086,600, at the time of McLean’s death 
and for many years thereafter it was a productive enter- 
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prise, became non-productive in 1924, during that year 
lost $100,000 and in 1925 $46,000, made $51,000 in 1926, lost 
$62,000 in 1927 and $58,000 in 1928, made $23,Q00 in 1929, 
lost $117,00 in 1930, and in 1931 up to the first of May about 
$50,000 before payment of Federal taxes; that he could 
not give a synopsis of the other assets of the estate, their 
value and the present income return but upon being pressed 
to state just briefly the mines and newspaper I stocks and 
things like that testified with respect to a newspaper and 
mining property, a railroad, certain parcels of real estate 
and in addition thereto 5871 shares of stock of the appellee, 
335 shares of National Savings and Trust Cojmpany and 
525 shares of Riggs National Bank (R. 33), mortgage in¬ 
debtedness of $3,550,000 on which $310,000 ha<k been paid 
off, one loan of $600,000 secured by 2600 of the p871 shares 
of tlie stock of the appellee and 200 shares of the stock of 
the National Savings and Trust Company and another 
loan indebtedness of $120,000 secured by 50Q shares of 
the stock of the appellee, the fixed charges on jthe encum¬ 
brances are 5% (R. 33-4); 1930 was probablv the worst 
year there has been in the newspaper business for a great 
many years (R. 34); that although he has seen the news¬ 
paper plant he does not know the technical side of it, the 
presses have been used for 22 years, there are frequent 
complaints that unless something is done it wjill be very 
difficult to get out the paper in time, they hav$ been kept 
up and maintained as well as possible but are not presses 
that are being used today and it cannot be very long before 
they will have to be replaced, building is very j old, not fit 
to house such a business with presses and heaver things of 

i 

that kind, can onlv be verv short while before will have 
to erect a new building, ‘‘from information received would 
certainly cost in next few years around $250,0(j0 to put it 
in proper shape, proper presses and equipment, and to 

i 

2 n 
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build a building suitable to house Post would cost should 
think at least $350,000 more including land, and thinks 
further than that would require considerable capital to 
take aggressive attitude on part of Post to meet the compe¬ 
tition and handicap which morning newspapers have these 
days” (R. 37-8); estate in next few years could meet nec¬ 
essary disbursements but very unwise to rid self of quick 
assets to put in Post, very problematical what return would 
be; to take live, six, seven or eight hundred thousand 
dollars and put it in Post would have to sell practically 
all stock and to sell anv large block these da vs mav have 
very disastrous effect on price (R. 38). 

In the course of the hearing on the petition the trial 
Justice said: “I thought the testimonv indicated a sale 
should bo made" (R. 54). 

The hearing on the petition began on June 15, 1951 
(R. 31), it was continued to June 17, 1931 (R. 4(5), and was 
again continued to June *2(5, 1931 (R. 5(5), at which time Mr. 
Flannery, appearing for the appellee, stated that since the 
last hearing a good deal had occurred, and ‘‘It may be, as 
a result of the testimonv Mr. Thom will give, vou will lind 
there is nothing before the court for action at this time” 
(R. 5(5). Mr. Thom then testified that since June 17 lie had 
received an offer and a supplemental offer from Ilearst, 
one for the purchase of assets and the other for capital 
stock, Lawrence had made an offer modifying in certain 
details and particulars his former offer, practically speak¬ 
ing offers of Ilcfirst and Lawrence are now similar except 
so far as the security is concerned, has had conferences 
with representatives of Ilearst and Lawrence, the guard¬ 
ians ad litem and others interested regarding which offer 
it is better to approve, and as a result of such conferences 
and consideration given to both offers it was decided that 
the ilearst was the best and that it furnished the better 


11 


security, counsel had been instructed to prepare a short 
supplemental petition accompanied by a comparison of the 
two offers prepared by the guardians ad litem for submis¬ 
sion to the court; that McLean had not approved the 
amended Lawrence offer or the Hearst offer] approved 
simply the first Lawrence offer, has not approved any offer 

since, and the unexecuted draft of the said petition, with 

' 

the comparison of the Ilearst and Lawrence offers as pre¬ 
pared by tlie guardians ad litem was thereupon offered 
in evidence (R. 56-7). 

In order to fully understand tlie circumstance^ surround¬ 
ing the withdrawal of the appellee’s recommendation of 
tlie Lawrence offer, which withdrawal was embodied in and 
made by the said unexecuted copy of petition and the testi¬ 
mony of Mr. Thom accompanying the same, it is important 


to analyze the offers themselves, the petition and the com¬ 
parison of the said offers prepared by the guardians ad 


litem. 

While it is true that at the session of June 26|, 1931, Mr. 
McLean did present a paper withdrawing his approval of 
the first Lawrence offer, it is also true that that paper bears 
date June 26, 1931 (R. 66), that on the preceding day the 
appellee had decided to effect such withdrawal and had 
decided to withdraw its approval of the Lawrence offer and 
had endeavored without success to have McLean concur in 
the supplemental petition withdrawing the saide (R. 57), 
that prior to the presentation of McLean’s withdrawal the 
appellee’s own counsel had stated to the court that “as a 
result of the testimony Mr. Thom will give” might be 
found there is nothing before the court for actiqn (R. 56), 
and that while Mr. Thom testified on June 26th at consider- 

i 

able length he nowhere made reference to, or thb slightest 
intimation of knowledge of, the existence of tile McLean 
withdrawal, and it is only fair to suppose that lie and the 


i 

i 


i 

i 
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appellee were as much surprised by the presentation in the 
court-room of the McLean withdrawal as was everyone 
else, nor was the McLean withdrawal presented to the 
Court until after the appellee had put in evidence its draft 
of petition withdrawing its recommendation of the 
Lawrence offer and giving the reasons therefor, which rea¬ 
sons upon analysis had they been submitted to the jury, 
we believe, in the language of our opening statement, would 
have thoroughly satisfied them that ‘‘the Hearst or Times 
offer was not as good as the David Lawrence offer" (R. 23). 

The several offers are in the record as follows: Original 
Lawrence offer (R. 5-9), amended Lawrence offer (R. 90- 
101), further amendment to Lawrence offer (R. 109-10), 
first Ilearst offer (R. 102-7), and supplemental Hearst offer 
(R. 108-9). 

The said several offers, so far as material to our present 
purposes, are as follows: 

The original Lawrence offer, dated June 2. 1921, was 
for the purchase of certain specified assets for the price of 
$3,000,000, .$800,000 in cash including a deposit of $20,000, 
the balance in first mortgage bonds due 20 years after 
July 15, 1931, bearing interest at 5/V per annum, secured 
by first dosed mortgage for $2,200,000 on the purchased 
properties except the real estate, machinery and equipment 
constituting the plant of the Rost, with a sinking fund pro¬ 
vision that beginning July 15, 1937, and annually thereafter 
to and including July 15, 1946, there should be deposited 
one-fourth of the net earnings of the offering company if 
equal to or exceeding $200,000 for the next preceding year, 
but at all events at least $50,000, with which money so de¬ 
posited the sinking fund trustee should purchase bonds at 
not exceeding par with accrued interest: that beginning 
July 15, 1947, and annually thereafter to and including 
July 15, 1951, there should likewise be deposited one-fourth 
of the net earnings if they should equal or exceed $400,000 
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for 1 lie next preceding year but at all events nbt less than 

i 

$100,000, all amounts deposited in the sinking fund with 
accumulated income to be used to retire bonds in; whole or in 

I 

part at or before maturity; that in the event ofi sale of the 

i 

real estate, machinery or equipment excepted from the 
mortgage the proceeds of sale should be deposited in the 
sinking fund, and the provisions hereinbefore set out with 
respect to the McLean trustees obtaining if possible the 
approval or ratification of the court and the contract being 
made subject to the approval of the court (R. 5-^). 

The amended Lawrence offer of June 16, 19^1, differed 
from the original offer in that it proposed to purchase the 
entire outstanding capital stock of the Post Company in¬ 
stead of tlie specified assets, with provisions fcjr the pay¬ 
ment by tlie McLean estate of all existing claims'^ debts, de¬ 
mands and causes of action, obligations and liabilities of 
the Post Company, and to defend all suits relating thereto 

i 

and to satisfy all of the same including contracts!for future 
services or future delivery except such as the!purchaser 
should elect to perform, and the further provision that the 
cash on hand and in bank, accounts receivable; notes re¬ 
ceivable and stocks and bonds other than the Associated 
Press bonds should be transferred and delivered to the 
McLean estate before the assignment and transfer of the 
stock (R. 96-101). ! 

The further amendment to the Lawrence offer was dated 
June 25, 1931, and assumed contracts specified on a cer- 
fain list including the contract of employment of ]\Ir. Marks, 
also the lease covering the property occupied by the Post 
Company, and agreed to continue the Post as a separate 
entity and not combine or merge it with any other paper, 
not to mortgage the real estate without the written consent 

' * i 

of the McLean trustees so long as any of the bonds rep¬ 
resenting a part of the consideration for the sale!should be 
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outstanding, if there should be a default in the publication 
of the Post for two consecutive days not attributable to 
fires, strikes, unavoidable casualty or act of God, the es¬ 
tate trustees might at their option assume the operation 
of the paper, and also assumed all liability on unfulfilled 
subscription and advertising contracts (R. 109-10). 

The first Hearst offer of June 17, 1931, represented his 
ownership through intermediate stock ownership of the 
entire capital stock of the Times Company, that it owns the 
Washington Herald and Washington Times, that its assets 
are free and clear of all liens and encumbrances except that 
the Hearst building is subject to a mortgage of $334,‘250, 
the Hudson Hofei to a mortgage of $175,000, and machinery 
to purchase money liens not exceeding $2,000, that a state¬ 
ment of tlu* assets and liabilities of the Times Company in¬ 
cluding only current intercompany accounts is attached, and 
the offer was to cause the Times Company to purchase the 
Post with all of its assets for $3,000,000 payable in bonds 
of the Times Company, $1,000,000 thereof on July 15th of 
each of the years 1936, 1941 and 1946, with a further agree¬ 
ment to be caused to be purchased from the Post Company 
at the closing of the sale $SOO,0OO in face amount of the 
bonds maturing July 15, 1936, for $800,000 cash or at 
Hearst’s option to pay the sum of $800,000 in cash in lieu 
of delivering that amount of the bonds, excluding from the 
assets to be purchased cash in bank and notes and accounts 
receivable arising prior to the closing, due allowance to be 
made to Hearst for pre-paid subscriptions and advertising, 
the sellers to hold and save harmless the purchaser from 
and against all assessments, claims or demands on account 
of income and other federal taxes, libel and/or breach of 


contract, and any and all indebtedness or other liability 
because of any act or thing done or suffered prior to the 
date of closing, the bonds or mortgage securing the same to 
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contain provisions requiring the purchaser as long as any 
of the bonds are outstanding to continue the publication in 
'Washington of a morning and Sunday newspaper under 
the name of “The Washington Herald” or the “Washing¬ 
ton Post” or any combination of said names or any combi¬ 
nation of either name with any other and to continue the 
publication of the Washington Times as a six day after¬ 
noon paper under that name or a combination of the same 
with any other, prompt payment of the principal and in¬ 
terest on tlie bonds and the faithful and punctual perform- 
ancc of the covenants contained in the bonds^ and mort¬ 
gage to lie guaranteed by Ilearst, the bonds tojbe secured 
by mortgage or deed of trust from the Times Copipanv cov¬ 
ering all of the purchased property (except land, building, 
machinery and equipment the proceeds from \yhich to be 
applied to the redemption of bonds in the order of their 
serial maturities) and also all of the property of like char¬ 
acter then belonging to the purchaser, and to be a closed 
first mortgage prior to all debts, liens and encumbrances 
except as otherwise indicated, the net profits of the Times 
Company in each calendar year “in excess qf so much 
thereof as may be expended for capital additions, improve¬ 
ments and replacements and as may be normally required 
for working capital, shall be deposited in a sinking fund for 
the redemption of bonds, irrespective of their serial ma¬ 
turities, such deposit in no year, however, jto exceed 

$200,000,” net profits to be determined in accordance with 

1 

the accounting principles and practice heretofore applied, 
and that “the purchaser shall not be required I to publish 
such newspaper as an independent newspapeij, but may 
merge the same with the Washington Herald” (R. 102-5). 

The said offer was accompanied by a financial statement 
of the Washington Times Company and its assets as of 
May 17, 1931, “including only current intercompany ac¬ 
counts and omitting good will” (R. 106-7). 
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The supplemental Hearst offer is likewise dated June 
17, 1931, recites the foregoing offer, incorporates the same 
by reference, and supplements it by giving the estate trus¬ 
tees the option to assign and transfer all of the capital 
stock of the Post Company instead of causing it to convey 
and transfer its assets (R. 108). 

Thom testified at the final hearing that the offers of 
Ilearst and Lawrence were similar except so far as the 
security is concerned (R. 56) but in this he was incorrect in 
very important particulars. 

The unexecuted draft petition which was offered in evi¬ 
dence (R. 57-9) states that as a result of conferences both 
offers had been modified in several essential particulars, 
the principal of which are: 

(a) The assumption of the liabilities of the Washington 
Post under existing contracts set forth in a list headed 

I V. 

“Contracts Washington Post June 19, 1931," including a 
contract of employment with Mr. Marks; but in point of fa<*t 
this assumption is contained only in the Lawrence supple¬ 
ment of June 25, 1931 (R. 109-10), and does not appear in 
any of the Hearst offers, both Hearst offers expressly re¬ 
quiring indemnity against breach of contract (R. 104-9). 


(b) Assumption of the liabilities of the Washington Post 
under leases covering real estate now occupied by that 
paper; but the situation here is the same as with respect to 
the foregoing item, that assumption being contained only in 
the Lawrence supplemental offer of June 25, 1931 (R. 110), 
both Hearst offers expressly requiring indemnity against 
breach of contract (R. 104-9). 


(c) The continuation of the Post as a separate entity so 
long as any of the bonds representing the consideration for 
the sale are outstanding; but this is an incorrect statement 
in its entirety, for the Lawrence supplemental offer of 


June 25 undertakes to conduct the Post as a separate ncws- 

i 

paper and not combine or merge it with any other news¬ 
paper (R. 110), while the Ilearst offer of J|une 17, 1931, 
contains, in the first place, a clause to the effect that the 
bonds or mortgage securing the same shall provide that so 
long as any of the bonds are outstanding tjhe purchaser 
shall continue the publication in Washington jof a morning 
and Sunday newspaper “under the name of the 4 Washing¬ 
ton Herald’ or the ‘Washington Post’ or any combina¬ 
tion of said names, or any combination of either of said 
names with any other name,” and, in the second place, the 
further clause that “the purchaser shall not hie required to 
publish such newspaper as an independent newspaper but 
may merge the same with the ‘Washington Ijlerald’ ” (R. 
104-5). | 

(d) In default in the publication of the ffost for two 
consecutive davs not attributable to fires, strikes or un- 
avoidable casualty or act of God, to give the! trustees the 
option to assume the operation of the paper.! This clause 
appears in the Lawrence supplement of June|25, 1931 (R. 
110), but appears nowhere in either of the Hearst offers. 

(e) The assumption of liability on unfulfilled subscrip¬ 
tion and advertising contracts. This clause j likewise ap¬ 
pears in the Lawrence supplement of June So, 1931 (R. 
110), but nowhere appears in any of the Ilearst offers. 

i 

The said draft petition further states (R. 58) that under 

i 

the Lawrence offer cash payment of $800,000 ijs to be made 
with closed mortgage of $2,200,000 secured ijpon proper¬ 
ties and franchises of Post only while under Times or 
Ilearst offer cash payment of $800,000 and closjed mortgage 
of $3,000,000 secured upon Times and Herald gild Post in¬ 
stead of Post alone. This, however, does not mean $800,000 

j 

cash in addition to the $3,000,000 closed mortgage but in¬ 
stead that the $800,000 cash is to be represented by $800,000 
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of the bonds, so that the difference in this particular is 
one in favor of the Lawrence rather than the Hearsfc 
offer, for under each of them $800,000 in cash would he paid 
hut under the Lawrence offer the property would he sub¬ 
ject only to a $2,200,000 mortgage while under the Iiearst 
or Times offer it would he subject to the full $3,000,000 
mort.uaire, for the $800,000 under the Iiearst offer would 
he realized onlv hv the McLean trustees selling back to 
Iiearst or his nominee that amount of bonds out of the 
$3,000,000 issue. The value of the additional security of the 
Times and Herald is discussed, post p. % i ~ y 

Tlie said draft petition further states that acceptance of 
the Lawrence offer in all probability will result in increased 
competition, and of Times or Iiearst offer in combination 
hut not merger of two local morning papers and eliminate 
competition (R. 59). We have already seen that this 
statement is incorrect for the Iiearst offer distinctlv and 
specifically provides for a merger of the papers and a pos¬ 
sibility of the complete elimination of the Post. Supra, 


p. 15. 

The draft petition further states that under the Law¬ 
rence offer the plant and equipment of the Post will he 
dismantled and paper published in all probability from 
plant of United States Daily but the Times or Hearst offer 
contemplates publication of Post from modern plant of 
Times Company which would be subject to mortgage (R. 
59). Xo explanation is given of the reason for stating that 
Lawrence would dismantle the Post plant and equipment 
or that he would probably publish from the plant of the 
United States Dailv, and sight is lost of the fact that if 
under the Hearst offer publication is to be from the 
modern plant of the Times Company this would certainly 
result equally in dismantling of the Post plant and equip¬ 
ment, nor is the Court informed how modern is the plant 
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of the United States Daily in comparison with that of the 
Times Company, though in the original petition of the 
trustees submitting the first Lawrence offer tliev did state 
that the United States Daily is a national newspaper 
operated from a modern and well-equipped plant and that 
the trustees believe Lawrence will be able tojmaintain and 
operate the Post as a newspaper of the first jclass (R. 26). 
At all events, had the case gone to the jury we would have 
had the opportunity of clearing up these and all of the other 
matters now under discussion through cross-examination 
of Mr. Thom. j 

The draft petition further states that under the Times 
or Tlearst offer the payment of the bonds wjould be guar¬ 
anteed by Ilearst personally (R. 59). However, no finan¬ 
cial statement of Air. Ilearst is supplied, though in the 
course of the first hearing on June 15, 1931,j Thom stated 
that when Ilearst’s representative first took {he matter up 
he was told that Ilearst’s financial statement would have 
to be furnished (R. 57), Ilearst’s representative, address¬ 
ing the Court at that time, said that Ilearst was not in 
the habit of giving statements, and the Court Said, “I think 
it is customary for a court to receive statembnts. I think 

i 

it would be reasonable if you are asking the eburt to accept 
a guarantee to state what it is”, to which Ilbarst's repre¬ 
sentative replied, “I might have to agree with you, but I 
do not believe that Mr. Ilearst—well, perhaps he is a little 
obstinate about those things, and I think rather than dis¬ 
pose what he thinks is nobody’s business, perhaps he would 
not be so interested in the proposition”. The Court then 
remarked, “I do not think I would be justified in giving 

i 

anv weight at all to a guarantee of a man \tho preferred 
not to submit his financial statement. 1 have no way of 
compelling him to do it, of course, but that is my reaction” 
(R. 46). I 
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The draft petition also points out that the Lawrence 
offer is subject to a claim for commission of $87,500—the 
claim involved in this appeal—whereas the Times offer is 
subject to no commission (E. 50), and that the trustees had 
been informed !>y the representatives of the Times that the 
actual cash investment in Times and Herald, represented 
on books by intangible good will, circulation, etc., exceeds 
initial cost by over $6,000,000 (E. 59). The Court, at the 
first hearing on June 15, had said: “I should want some 
idea of the value of the paper that you propose to consoli¬ 
date it with, and of the other paper on which you propose 
to give a mortgage” (E. 40). 'When we come to examine 
the financial statement of the Washington Times Company 
annexed to the Ilcarst offer we find that it is one including 
“only the current intercompany accounts and omitting 
good will” (E. 106), and therefore no showing is made of 
the value of either the Times or the Herald, which the 
Court had required to be supplied. 

Mr. Thom further testified that the Hearst offer agrees 
to retain the name of the Post as long as the bonds are 
outstanding, that! if there is a cessation of publication for 
two days trustee has right to proceed with publication, and 
that Hearst is not to be allowed for prepaid subscriptions 
in circulation and advertising (E. 63). As we have already 
seem supra pp. 16-17. the draft petition stated that these 
items wore in both offers, but this is incorrect for none* of 
thorn is in the Hearst Hut all of them are in the Lawrence 


offer. 

In addition to the foregoing, the comparison of the 
Hearst and Lawrence offers as prepared by the guardians 
ad litem , state a number of matters, among which the atten¬ 
tion of the Court should be invited to the following: 

The said comparison points out that under both offers a 
sinking fund is to be created, that in the Lawrence offer 
it is to run for ten years beginning July 15, 1937, though 
in fact by the terms of the offer it is to run for 14 vears, 

v v ' 7 
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and to consist of one-fourth of the net earnings of the pre¬ 
ceding year, provided they equal or are in excess of $200,- 
000 but with a minimum compulsory deposit of $50,000 
each vear for ten years and for the remaining four years 
of $100,000 each year or one-fourth of the net earnings if 
they exceed $400,000 a year, while the Hearst! sinking fund 
consists of the entire net profits in excess of jwhat may be 
spent for capital additions, improvements, j replacements 
and mortgage amortization and as may be normally re¬ 
quired for working capital, but not to exceed ^200,000, with 
no minimum compulsory deposit (R. 00-1), but the com¬ 
parison omits to state that the net profits arejto “be deter¬ 
mined in accordance with accounting principles and prac¬ 
tice heretofore applied” (E. 105), and also omits to point 
out that nothing is disclosed as to what thqse principles 
and practices are, no estimate even is given |or much less 
is a maximum limitation placed upon what may be spent 
for capital additions, improvements, replacements and 
mortgage amortizations and what mav be (normally re- 
quired for working capital. 

The comparison further points out that under the Law¬ 
rence offer the unexcluded assets of the Post!including its 
name, good will and franchises are to be the jonly security 
(R. 60), while by the Hears! offer a mortgage is given on 
the Times Building and on the Hudson Hotel which Hearst 
sets up at a value of $931,000, subject to mortgages aggre¬ 
gating $500,000, and that the Hearst representative states 
that there is an actual cash investment in the Times and 
Herald, represented on the books by intangible good will 
and the circulation structure of over $6,000,000 in excess 
of the initial cost of purchase (R. 61), though!the petition, 
the testimony and the comparison are all signhlly silent as 
to any verification of these figures, and furthermore when 
Mr. Thom was on the stand at the session!of June 17, 
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1931, lie was asked if the estate would be in position readily 
to protect itself in repurchase of the Times and Herald 
properties in the event of foreclosure under the $500,000 
mortgage, he replied that the estate could do it but it 
would be embarrassing (R. 48), and to do so of course 
would necessitate sale of the liquid assets of the estate 
consisting principally of stock of the American Security 
and Trust Company, with respect to which at the first ses¬ 
sion of June 15, Thom said: “To sell any large block of 
any stock of that character, these days, the effect on its 
price may be very disastrous and does not think the estate 
ought to be in position of having in a very short while to 


liquidate such a block of stock" (R. 58). Of course, any 


disastrous effect on the stock 


of the American 


Securitv 


and Trust Company held by the estate would have a much 
more serious effect on that company itself, which is the 
appellee here. 


The comparison 1 further states that both Lawrence and 
Hearst have been required and have agreed to take and 
relieve the estate of any liability under the lease of part 
of the Post plant which still has two years to run (R. 62), 
but in point of fact this agreement is contained only in 
the Lawrence supplement of June 25, 1931 (R. 110). 


Further, with reference to the financial statement of the 
Washington Times Company accompanying the Hears! 
offer (R. 106-7), we have already seen that it includes only 
current intercompany accounts, not even all intercompany 
accounts but only such as are current, and that it omits 
good will. What effort, if any, the appellee made to obtain 
a complete statement showing all accounts is not disclosed; 
the statement includes notes and accounts receivable 


amounting to over $280,000, inventories of over $55,000, 
but nothing appears to show what information, if any, 
was obtained as to the value of either the notes or accounts 
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receivable, the financial ability oi‘ the obligors upon same 

or the correctness of the inventories, nor indeed that any 

effort whatever was made to verify anv of i the items of 

* • 

assets or liabilities, to ascertain that the assetb had a value 
equal to that claimed for them, or that the liabilities did 

not exceed what was stated. Indeed, while the Hearst 

1 

offer itself states that the machinery is “subject to pur¬ 
chase money liens in principal amount not exceeding 
$2,000” (R. 102), the statement under consideration car¬ 
ries among liabilities “equipment purchase j notes $152,- 
240” (R. 100). This discrepancy was not called to the 
attention of the Court. It is nowhere explained. 

All of these various matters would necessarily have been 
the subject of very careful examination had the case gone 
to the jury, and might well have had the effect of causing 
the jury to find that the appellee did not discharge its duty 
to the estate or to the appellant in the posilion which it 
took recommending the disapproval of the Lawrence offer 
and the approval of the Ilearst offer, especially in the light 
of the fact, as we have seen, that under the [terms of the 
will of the testator the Ilearst offer could not have been 
accepted since McLean refused to approve tlie same, that 
the Lawrence offer was the only one that could be accepted 
as the court would have been compelled to | instruct the 
jury, and indeed it might well have been found not only by 
the jury but also by the trial Justice himself, when the 
matter was before him on the petition for j approval of 
the Lawrence offer, had the whole case been fully and 
accurately placed before him, that the Lawrence offer was 
not onlv the only one which could be accepted but on the 
merits of the two offers it was the only one that should be 

i 

seriously considered. 

It is evident, therefore, that the appellant did obtain the 
Lawrence offer, that the appellee and its cd-trustee did 


i 
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accept tlie same, that the commission of $87,500 as the 
appellant’s compensation was agreed upon, and that the 
appellee and its co-trustee failed to consummate the sale 
and failed to pay the appellant’s commission to him. If 
the terms of the Lawrence contract itself are to be con¬ 
sidered as part of the appellant's contract of employment, 
then it is also evident that one of those terms was that the 
appellee and his co-trustee should obtain if possible the 
approval or ratification by the court of the sale to Law¬ 
rence, that they did report the matter to the court and 
recommend approval or ratification of the Lawrence offer, 
and that the appellee thereafter withdrew that recommen¬ 
dation and linked the approval of another offer which it 
knew the court was powerless to accept, also knowing* at 
the same time not onlv that the Lawrence offer was the 
only one that could be accepted but that it was a better 
one for the estate, and that the interest of the estate re¬ 
quired that a sale be made of the Post. 

Under these circumstances, we respectfully submit that 
in the light of many decisions of this court the appellant 
was entitled to a verdict and judgment on the record now 
before us. 

Block r. Bnan, 4 App. D. 0. 283, 28b: 

Dotson r. Mil (ikon, 27 App. I). (’. 500, 514, affirmed 209 
U. S. 237; 

Fox r. Cohen, 34 App. D. (\, 389, 392: 

Shinn r. Evans, 37 App. D. (’. 304, 308. 


The appellee will no doubt argue here, as it did in the 
lower court, that being a trustee it was powerless to make 
the contract which it did requiring it to endeavor to obtain 
the approval of the court, but it is well settled that a trus¬ 
tee may make any contract it chooses and unless in the 
contract it expressly exempts itself from personal liability 
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it is personally liable with like effect as if it| were not a 
trustee at all. 

Duvall v. Craig et al., 2 Wheat., 45, 56; | 

Taylor v. Mayo , 110 U. S., 330; j 

Verisimo Vasquez Vilas v. City of Manild, 220 U. S., 
345,363. | 

i 

! 

The trial Justice in his opinion directing the! verdict (R. 
115-16) did not rest his decision on this propojsition, how¬ 
ever, which perhaps in the last analysis comes to the point 
of public policy, and if considered from that p<j)int of view 
we respectfully submit that any argument in tiliat connec¬ 
tion is futile on the face of this record, for tlije most that 
could be said in favor of the appellee’s contention is that 
it would not be competent for a trustee to bind itself to 
recommend a proposition which was not advantageous to 
the estate, but here we have seen that that is exactly what 
it. did, and in doing so it violated its contract with the 
appellant. 

Yet, the trial Justice, in the instant case, did sjay that the 
appellee was not called upon ‘Mo practice a fraud upon 
the Court ‘but is’ compelled to make full disclosures to 
the Court” (K. 114). j 

Did the appellee, in fact, practice a fraud upon the Court? 
Did it make full disclosures to the Court? 5\je shall re¬ 
frain from answering the first question. We disclaim any 
intention of charging it with fraud. We leave;the record 
to speak for itself. Fraud? Negligence? Lapk of com¬ 
prehension? Or what vou will. The record liasi been writ- 
ten. We do not comment. 

i 

As to the second question, Did the appellee; make full 
disclosures to the Court? the record has also b(|en written 
and likewise speaks for itself. It cries from j the house 
tops NO! 
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It did not attempt to make full disclosure. It never en¬ 
tertained the thought of doing so, or even of doing more 
than protect itself. 

It would seem that the appellee, throughout the entire 
proceedings on the petition for instructions in the lower 
court, was acting solelv in its own interest and not to anv 
extent for the protection of the estate which it was repre¬ 
senting, and this is the only possible explanation of its 
attitude in withdrawing its recommendation of the Law¬ 
rence offer and substituting a recommendation of the 
Hears! offer under the circumstances hereinbefore detailed. 

At the second session on the said petition, Mr. Flannery 
said: “Mr. Thom and I represent the American Security 
and Trust Company, and we particularly feel that we have 
done our duty in submitting the otter to the court'’ (R. 54). 

And at the third and final session, he further said, “I 
want to sav now that we have never done more than at- 
tempt to do our duty to the estate in making this report 
to the court and our duty to the purchasers who were 
invited to submit their offers for the consideration of the 
trustees and have those offers reported to the court'’ (R. 
67). <4 It was no business of the American Security and 
Trust; Company to force a sale, although we presented a 
picture to your Honor of the needs of this estate, of the 
needs of the Post, and of the results that might flow from 
a failure to accept a desirable offer to sell this paper” 
(R. 67). “Now,!of course, in doing our duty here we have 
to look forward to the time when these purchasers would 
have to finance this proposition, would have to borrow 
monev, and that we would take back bonds or would have 


to take back bonds as a part of that purchase money, and, 
by setting up a case that went too far we might interfere 
with their financing program and also interfere with the 
securitv that we were going to take back. We are not 

« V-- 

standing here today, your Honor, trying to force a sale. 
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We do not want to force upon these purchasers anything 
which may hereafter be regarded by conveyancers as a 
defective title, which would also affect the bonds which we 
take back. We are trying to do our duty here! as trustee. 
We think we have done our dutv here as trustees” (R. 
(37-8). * ! 

And yet, both offerors were ably represented and neither 
of them made any objection to the approval ajnd consum¬ 
mation of their respective offers. What occasion was there 
for the appellee to look out for their interests so assid- 
uouslv? 

•> \ 

Mr. Flannerv further stated: “When the Lawrence offer 

m/ 

o I 

is withdrawn, and it is withdrawn, with no supplemental 

| 

petition before the Court asking the approval ofjthe Hearst 
offer, there is, really, nothing for your Honor j to decide” 
(R. (>8). The Court said: “As I understand the position 
of the trust company now, it is that they consider this is 
withdrawn” (R. 70), and Mr. Flannery then said: “No, no, 
we have made the recommendation and we subnjit the mat- 
ten- to the Court, but we say that in view of the provisions 
of the will and the attitude of the co-trustee, thelre is reallv 
nothing before the Court on which to act and we are not 
forcing the Court to make a decision which might put on 
the purchaser in this case, no matter whether' it be Mr. 
Hearst or Mr. Lawrence, a title which he might pot be able 
to finance after assuming the obligation. We |think that 
would be most unfair” (R. 70). 

Yet, at the second hearing on the petition submitting to 
the Court the Lawrence offer Mr. Flannery strenuously 
argued “It is the dutv of the Chancellor to direjet the sale 
when he finds it is for the protection and will ii)ure to the 
people interested in the estate notwithstanding j the provi¬ 
sion of the will” (R. 52). This argument was ipade when 








28 


tlie appellee was performing its contract by endeavoring 
“to obtain if possible the approval or ratification by the 
proper Court of the Lawrence offer." 

The appellee will also doubtless argue here as it did be¬ 
low, on the authority of Bulloch v. Fisher et al, 5S App. J). C. 
165, that because the Lawrence offer was not approved by 
the Court the appellant did not become entitled to recover 
commissions out of trust funds in the control of the Court, 
but the present suit does not seek so to do. It has no rela¬ 
tion to trust funds in the hands of the appellee. It is a 
suit against the appellee in its own right to require it to 
pay to the appellant the commission it agreed to pay. 
Whether or not* the appellee can obtain reimbursement 
therefor from the trust estate is a matter with which 
neither this Court nor the appellant has the least concern. 
That is a matter for consideration at a later time. 

If the Court should agree with us in what has thus far 
been said in this brief, it is unnecessary to consider the fol¬ 
lowing portions of the same, but in order to fairly and fully 
present the whole case it becomes our duty to review the 
remaining points. 

II. 

The plaintiff should not have been required on cross-ex¬ 
amination to answer the question “To what extent do you 
do a brokerage business?” 

The appellant having testified before the jury in the 
lower court that he had told Mr. Thom, the president of 
the appellee, that he did not know much about obtaining a 
purchaser for the Post but that if the same commission as 
formerly discussed, the commission of 5% on the first 
$500,000 and 'IV^A on the balance, would be paid, he would 
be very glad to go out and see if he could obtain a buyer and 
that Thom said, he would welcome such a purchase, and ap- 
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pellant having detailed his efforts to obtain aj purchaser, 
finally bringing Lawrence up to an offer of $3^000,000 for 
the paper, the submitting of that offer to McLean and 
Thom, the approval of it by both of them, the statement by 
Thom that if submitted in writing with depojsit he and 
McLean would recommend it and sign, that he thereafter 

i 

had a conference with Mr. Flannery which was the last con- 

* 

fercnce he had personally in the matter having found the 
party who was ready and willing to buy at the agreed price 
(R. 73-4), he was asked on cross examination “to what ex¬ 
tent do you do a brokerage business,” to which Question he 
objected on the ground that it was not necessary that he 
be engaged in doing a brokerage business in order to re- 
cover in this case, which objection the court overruled and 
the plaintiff noted an exception (R. 76). We respectfully 
submit that argument is unnecessary to demonstrate that 

j 

the question was improper, for it is elementary that one 
need not be regularly engaged in any particular line of 
business in order to recover compensation for a single 
transaction therein. 

III. 

The plaintiff should not have been required j on cross- 
examination to answer the question whether pridr to June 
26, 1931, he knew that the trustees were considering other 
offers than that of Lawrence. 

Appellant was asked whether prior to June 26, the date 
of the last session on the Lawrence petition, he jknew that 
the trustees were considering other offers, to w)iich ques¬ 
tion he objected on the ground that there is no shewing that 
the trustees had considered other offers, the only evidence 
being that one of them, the appellee, had done sol and with¬ 
out conferring with his co-trustee at all, which j objection 
was by the court overruled (R. 78-9). 
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We respectfully submit that on the record this objection 
was unassailable and should have been sustained. 


IV. 

The motion filed on July 8, 1933, for leave to amend the 
declaration and the motion for new trial should have been 
sustained. 


These motions are set out at pp. 17-19 and 15-16 of the 
record. The subject of the proposed amendment has al¬ 
ready been discussed, supra pp. 3-4, and in view of what is 
there said it is not necessary to repeat the same here. 

If the Court shall agree with us that the case made by 
the plaintiff’s testimony is supported by the declaration 
without this amendment, then, of course, the amendment 
was unnecessary and the question is unimportant. Other¬ 
wise, we respectfully submit that the motion should have 
been granted. > The crucial question is, whether the judg¬ 
ment is res ad judicata of the cause of action set out in the 
motion to amend. It has been made the basis of a new suit 
in the lower Court and of a petition for special appeal in 
Original Cause No. 3344 here. 

We are not unmindful of the rule that both of these mo¬ 
tions are such as are not reviewable in the absence of abuse 
of discretion, but under all of the circumstances of this case 
we submit that the action of the trial court in overrulim*- 
each motion did constitute an abuse of discretion. 

It is accordingly submitted that the judgment below 
should be reversed. 


Respect fully. 

William C. Sullivan, 
Nugent Dodds, 

Neil Burkinsiiaw, 

Attorneys for Appellant . 
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Statement of Case. 

i 

Plaintiff 's Claim. j 

| 

This is an appeal by Julius I. Peyser, plaintiff, from a. 
judgment on a verdict directed by the lower court in favor 
of the defendant, American Security and Trust Company, 
in an action at law, in which the plaintiff claimed damages 
in the sum of $100,000 on account of defendants alleged 

i - 

breach of a contract to pay plaintiff a commission j>f $87,500 
for his services in negotiating and procuring an ojffer from 
David Lawrence, Incorporated, to purchase for the sum of 
$.3,000,000, upon certain terms and conditions, all of the 
assets of the Washington Post Company, all of the capital 
stock of which was owned by defendant and Edward B. 


lb 
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McLean, as co-trustees of the estate of John R. McLean, 
deceased (R. 2-5). The action was brought against the 
Trust Company alone in its individual capacity and not as 
Trustee of the McLean Estate. 

Defense. 

Defendant denied that it ever employed plaintiff to find 
a purchaser for the property (R. 36), but admitted that 
plaintiff, while serving as personal counsel for Edward R. 
McLean, learned that the Washington Rost was for sale 
and introduced David Lawrence to defendant; that subse¬ 
quently David Lawrence, Incorporated, submitted to the 
Trustees of the McLean Estate a written offer to pay 
$3,000,000 for the assets of the Washington Post Company. 
The offer, a copy of which was attached to plaintiff's 
declaration as his “particulars of demand,'’ contained a 
condition that “before the consummation of such sale," the 
necessary steps would be taken by the Trustees to obtain, 
“if possible," the Court's approval or ratification of the 
sale, and acceptance of the offer, if made, would “serve to 
convert this offer into an agreement of purchase and sale 
subject to the approval of the Court” (R. 10-14). 

After such offer and conditional acceptance had been 
executed by all parties, in Equity Cause No. 35,390, in which 
the Court had appointed Edward B. McLean as co-trustee 
of his father’s estate and had retained jurisdiction of the 
trust estate for the purpose of giving instructions to the 
Trustees from time to time (R. 27), the Trustees filed a 
petition praying that the proposed sale to Lawrence be 
approved, but, without any fault or neglect on the part of 
defendant, the sale was never consummated and was never 
approved by the Court because plaintiff's own client , Ed¬ 
ward B. McLean . withdrew his consent thereto (R. 10-14) 
and such consent was required by a provision of the will 



I 


I 

I 


3 

. 

of John R. McLean that no sale of any of his newspaper 
properties should be made without the written lapproval of 
his son, Edward B. McLean (R. 24) (Francis T. Homer, 
who had also been given power to veto a sale 6f the news¬ 
paper properties having died in 1930) (R. 25).! 

Throughout the negotiations, it was understood that the 
plaintiff would become entitled to a commission! on the sale 
only in the event the sale was consummated, th^t is, “if the 
transaction goes through,” as stated in a letteij* written by 
defendant to plaintiff on June 6, 1931 (R. 31),! the day on 
which the Lawrence offer was conditionally accepted (R.9). 

i 

Plaintiff's Documentary Evidence. \ 


At the trial, plaintiff offered in evidence: (lj an extract 
from the will of John R. McLean requiring his'j son’s writ¬ 
ten approval before the sale of any of his j newspaper 
properties could be consummated (R. 23-24); (2) copy of 
the decree in Equity Cause No. 35,390 appointing Edward 
B. McLean, co-trustee with defendant, and retaining juris¬ 
diction of the McLean trust estate (R. 24); (|3) petition 
tiled by the Trustees in Equity Cause Xo. 35,390, praying 
that the sale to Lawrence be approved by the! Court (R. 
25-27): (4) a transcript of the three hearings upon the peti¬ 
tion before Judge Adkins in June, 1931 (R. 31-71): (5) cer¬ 
tain correspondence between Corcoran Thom, President of 
defendant Company, Edward B. McLean and Julius 1. Pey¬ 
ser (R. 27-31); (6), (7) and (8) tentative offers of David 
Lawrence, Incorporated, dated May 9, 1931, Maly 27, 1931, 
and May 28, 1931, (R. 82-90); (9) the Lawrence offer of 
June 2, 1931, which was conditionally accepted by the Trus¬ 
tees on June 3rd, and 6th, 1931, (R. 5-9); (10) amended 
offer of David Lawrence, Incorporated, dated June 16, 1931 
(R. 96-101); (11) Hearst offer dated June 17; 1931 (R. 
102-105); (12) Hearst alternative offer dated Juiiie 17, 1931 
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(R. 108-109); supplementary Lawrence offer dated June 
25, 1931 (K. 109-110), and bill of Julius I. Peyser against 
Edward B. McLean for a balance of $25,000 for profes¬ 
sional services rendered in various matters from Februarv 
24, 1931, to November 16, 1931 (R. 111-112). 


Hearings in Equitg Cause Xo. 35,390. 


At the first hearing on June 15, 1931, upon Trustees' 
petition to have the sale to Lawrence approved by the 
Court, Corcoran Thom, defendant's President, and others. 


gave testimony as to the value of the property, as to the con¬ 
dition of the trust estate, as to other offers received bv the 

Trustees and the reasons whv the Trustees recommended 

* 

the sale to Lawrence (R. 32-39). At this hearing, Thom 
testified that the offer had been brought to him bv Pevser, 
who said he expected a commission on the transaction 
and in response to a question as to whether Peyser 
had been “employed to get a purchaser for the Post,” 
Thom replied “No” (R. 36). However, the Guardians ad 
1 item for Edward B. McLean's infant children, who had a 
remainder interest in the property, suggested that the offer 
should be amended to cover the stock instead of the assets 
of the Post. Company (R. 40). Lawrence's attorney offered 
to submit an amended offer (R. 40) and the Court stated 
that the amended offer should be reduced to black and 
white and “I can not quite say that I see why the Trustees 
do not have the duty of considering it and reporting on it. 


1 understand the offer is subject to the approval of the 
Court and T suppose they can not withdraw it while the 
Court is considering it. I suggest as to that, that you gen¬ 
tlemen who are concerned get together on a modified offer 
and submit it at once” (R. 42-43). At the same hearing, 
counsel for William Randolph Hearst, who had submitted 
an offer, which had expired, to pay $3,000,000 for the assets, 
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asked for an opportunity to amend and renew his offer 
(R. 44-45). 

At the second hearing , on June 17, 1931, Lawrence’s 
* • ! 
original and amended offers were considered,,together with 

offers made bv Hearst, and defendant’s President, Thom, 

stated that he had just received and had not studied the 

Hearst offers, but, offhand, he thought that Lawrence’s 

amended offer to purchase the stock was! better than 

Hearst \s offer (R. 47). McLean’s attorney, George B. 

Fraser, then stated that McLean desired a postponement to 

give him more time to consider the Hearst ajnd Lawrence 

offers (R. 49): that he was opposed to Lawrence’s amended 

offer (R. 50), whereupon Peyser said to the CjJourt: 

I 

“1 am in rather a delicate position in being here by 
reason of the fact that I am the one who was instru¬ 
mental in bringing the parties together.! I am, in a 
way, Mhe broker’ in this matter. 

1 have been Mr. McLean’s counsel, as|your Honor 
knows, for the past six months. Fifteen! minutes be¬ 
fore 12 o’clock today, Mr. McLean called ime and told 

me that he was not interested in anv other 'offer but the 

* 

offer that his wife mav bring in. He askS that if, bv 

5 o’clock, his wife should submit an off Or, it should 

receive vour Honor’s consideration. I had three con- 
% 

versations with Mr. McLean today.” ! 

j 

i 

Counsel for the Trust Company then suggested that, in 
justice to the Court, McLean should state his | reasons for 
opposing Lawrence’s amended offer (R. 51-p2) and the 
Guardians ad litem inquired whether McLean was oppos¬ 
ing Lawrence’s amended offer to buv the stock instead of 
the assets of the Post Company because of sopie question 
of the proceeds of sale going to corpus for thie benefit of 
the infant remaindermen instead of being payable as in¬ 
come to Edward B. McLean, the life tenant (R. 55). Frank 
J. Hogan, attorney for Mrs. Edward B. MyLean, and 
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counsel for several prospective purchasers, then requested 
a postponement to afford them an opportunity to submit 
offers (R. 49, 53-55), whereupon the Court continued the 
hearing to June 26th, savins* 44 1 think it is the dutv of the 
trustees to receive a good offer up to the last minute" and 
to make their recommendation to the Court (R. 55). 

At the third hearing, on June 26, 1931, defendant's Presi¬ 
dent, Thom, testified that no additional offers had been re¬ 
ceived from anyone except Lawrence and Ilearst and de¬ 
fendant's Executive Committee had reached the conclu¬ 
sion that the Hearst offer to purchase the stock was the 
best proposition, especially as it afforded better security, 
and he offered in evidence an unexecuted draft of a peti¬ 
tion making a recommendation to that effect, accompanied 
by a detailed comparison prepared by the Guardians ad 
litem showing the difference between the Lawrence and 
Hearst offers, but such petition was not tiled because 
McLean had not signed it and had not given his written 
consent to a sale to Hearst (R. 57-62). Thom also testified 
that both amended offers of Lawrence and Hearst were 
better than their previous offers in that the prospective 
purchasers agreed, in the new offers, to assume certain 
liabilities under existing contracts of the Post Company 
(R. 63). During the hearing Peyser began questioning 
Thom, whereupon the Court said: 

“Do you tvant me to understand now. Major Peyser, 
that you are now appearing for Mr. McLean?" 


to which Peyser replied: 

“I think / appear as a friend of the Court at the 
present time: and I am also interested in the compen¬ 
sation I am justlv entitled to bv reason of being tin* 
producing cause of the sale" (R. 64). 


In response to a further question by Peyser, Thom testi¬ 
fied tlint McLean had told him, in Peyser's presence, that 
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Wilton J. Lambert was liis counsel in all matters repre¬ 
senting the estate, Peyser was his counsel in platters repre¬ 
senting him personally and Fraser handled! the finances 
(R. 64). Thereupon, Edward B. McLean, who was present 
in Court (R. 56), through his counsel, Fraseit, presented a 
statement signed by him withdrawing his approval of the 
first Lawrence offer and DECLINING T(i APPROVE 
AXY SALE of the Washington Post either individually or 
as trustee (R. 66). Mr. Fraser referred to paragraph X 

j 

of the will and in view of McLean’s refusal toj approve any 
offer, asked the Court to dismiss the proceeding (R. 67). 
The Court then inquired whether the Trust Company con¬ 
sidered the matter as withdrawn, to which! defendant’s 
counsel, J. S. Flannery, replied: 

1 

2 

“Xo, no. We have made the recommendation and 
we submit the matter to the Court, but wq say that in 
view of the provisions of the will and the attitude of 
the co-trustee (McLean), there is reallv! nothing be- 
fore the Court on which to act” (R. 70). j 

The Court then stated: 

i 

i f 

“I think, gentlemen, that Mr. Flannery s statement 
of the situation now is substantially correct; that there 
is not anything pending before the Court.! I think the 
Trustees performed their duty in reporting this mat- 
tin* to tin 1 Court originally and Mr. McLean , or any one 
else, has a right to change his mind” (R. 70). 

Peyser, then apparently acquiescing in the Court's disposi¬ 
tion of the matter, said: 

i 

“I want to make one statement as the personal coun¬ 
sel of Mr. McLean outside of the Washington Post 
matter” (R. 70). j 

# i 

and after Peyser had made such statement ljn regard to 
the Old Dominion Railroad, the hearing on the petition of 
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the Trustees for instructions as to the sale of the Wash¬ 
ington Post was concluded (K. 71). 

Pc user's Oral Testimony. 

Julius /. Pc user, an active practitioner at the Bar for 
34 rears and former President of the District Bar Asso- 
ciation, testified that in February, 1931, he was employed 
to represent Edward B. McLean in pending litigation re¬ 
lating to his family affairs and McLean requested Peyser, 
as his counsel , to speak to defendant’s President, Thom, 
relative to the whole estate. While serving in that capac¬ 
ity, Peyser learned that the Washington Post was for sale 
(R. 71). 

Under date of April 6th, 1931, Peyser dictated a letter , 
which McLean signed and sent to Thom, saving: 

“I want to put myself on record as saying that a 
price of three million for the Post should not be lightly 
dismissed. * * If you care to discuss the price 

again I am sure that Major Peyser will make a date 
with vou. 

44 The price of three million of course includes b r / f 
for the first hundred thousand, and thereafter, 

which, if it is sold to the party whom I have been ne¬ 
gotiating with would have to be paid directly to the 
person being the producing cause” (R. 72). 

At that time McLean was referring to offers from Hearst 
and Block (R. 72). 

Peyser also dictated a letter , which was signed by Mc¬ 
Lean and sent to Thom under date of April 18, 1931 (R. 
77), saying again: 


i i 


I want to place myself on record, as one of the 
Trustees of my father’s estate, that a price of three 
million dollars should be carefullv considered and not 
lightly dismissed. * * * Please discuss this ques- 
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tion with my counsel , Major Julius I. Peyser, who will 
be very pleased to arrange for a conference to consider 
the sale of the Washington Post. 

“2. The price of three million for thd Washington 
Post, as aforementioned, of course, includes five per 
cent commission to the broker for the firsjt $500,000.00, 
and two and one-half per cent commission for all over 
and above that amount, this with the understanding 
that it is sold to the person with whom the broker first 
entered negotiations’’ (R. 27). 

I 

i 

Under date of April 20, 1931, Thom replied to McLean: 

i 

“I shall be very glad to discuss the question of the 
sale of the Post with you and your counsel, Major 
Peyser, at any time. * * * ! 

“As the Trustees must act jointly and dan not dele¬ 
gate their powers in matters of importance to the 
trust estate, any offer for the purchase!of the Post 
should be addressed to both Trustees, Should be in 
writing and set forth specifically all of thie terms and 
conditions of the proposed purchase, and be signed 
by the party making the offer or his duly authorized 
agent. It should then be carefully considered by both 
Trustees before either Trustee makes any definite com¬ 
mitment regarding the sale, terms, commissions or 
other matters. In this, as well as in all other matters 

7 # i 

connected with the administration of the trust estate, 
the Trustees must not only consider the jintcrests of 
yourself, as life tenant, but also the interests of your 
minor children, the ultimate beneficiaries;. This has 
been the uniform policy of this Company and was the 
course pursued a year or so ago when a much better 
offer for the Post was suggested and after having been 
fully discussed with you was not favorably acted upon 
by the Trustees because your consent teas not forth¬ 
coming ” (R. 29). 

i 

i 

j 

After McLean received above letter of April 20th, pur- 

i 

suant thereto, Peyser went to see Thom and j Thom said 
that he did not see how the Post could continue unless 


! 
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something was done (R. 72), whereupon Peyser stated that 
he did not know much about obtaining a purchaser for the 
Post, but if the same commission would be paid, he would 
be very glad to go out and see if he could obtain a buyer, 


to which Thom replied that he “would welcome such a 
purchase” (R. 73). 

About two weeks later, Peyser spoke to Thom about an 
offer for an option to buy the Post, but Thom stated that 
he would not consider an option. Thereafter Peyser saw 
several newspaper men, Frederick William Wile and John 
Callan O’Loughlin, but did not succeed then in obtaining 
any offer satisfactory to Thom and McLean (R. 110). 

Finally at a Gridiron Dinner, on April 27, 1931 (R. 110), 
Peyser met David Lawrence and “incidentally mentioned 
the Post to him,” but Lawrence stated that he was not in¬ 
terested in it (R. 73). The next day, however, Lawrence 
called on Peyser and several conferences followed (R. 73), 
which resulted in Lawrence submitting an offer on May 1, 
1931 (R. 110), and later other offers on May 9th (R. 82-S4), 
May 27th (R. 84-80), and May 28th (R. 80-90), but these 
offers were not satisfactory to the Trustees. During these 
negotiations, Peyser told Thom: “I don't want to waste 
mv energy and time unless I am assured by you that it is 

satisfactory to you, the whole terms and conditions and m\* 
+ % ■ • 

commission." to which Thom replied “There won't be any 
trouble about that'’ (R. 74). 

After April 20th and before the Lawrence offer of June 


2nd, Peyser went to see Thom about the final form of the 
offer and stated that it was not necessary to submit the 
offer to the Court because he thought that the Trustees 
could act without authority of Court, but Thom replied 
that he was not passing on that and told Peyser to take it 
up with Flannery, counsel for the Trust Company, which 
Peyser did (R. 74). 
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On cross-examination, Peyser testified thatjhe never dis¬ 
cussed with McLean anything about acting hs broker for 
the purpose of sale until around April 20th or 22nd; that 
in February, 1931, he became familiar with litem X of the 
McLean will, but he did not construe the McLean will to 
mean that, after Homer's death, a sale of th<j Washington 
Post would have to be approved by Edward Bl McLean (R. 
76). | 

Peyser, being asked what he meant when he dictated the 
letters of April 6th and April 18th, wherein it was stated 
that a commission would be paid for the sal^ of the Post 
“if it is sold” and the price of $3,000,000 “mcludes” the 
commission, replied: 


“It means I receive a commission in\ case of the 
sale; I should get it if the sale was mad^ or if it was 
not made if the Trust Company prevented the sale to 
be made, I was to receive the commission anvwav” 
(R. 77). | 


Pevser also testified that when he dictated'the letter of 
* 

April 18th, lie had not assumed the role of broker (R. 77); 
that it first occurred to him after April 18th tjiat he might 
be entitled to a commission as a broker (R. 78). 

I 

i 

“Q. Your compensation was to come from the pur¬ 
chase price? 

A. If tliev fell through or blocked me Ifrom selling 
the Da per. 

Q. If they blocked you from selling the paper? 

A. The American Security and Trust (fompanv did 
block me and therefore it was not possible to sell it” 
(R. 78). 

i 

Peyser also testified that he was not to get tiny commis¬ 
sion on a sale to Hearst; after he changed fronji attorney to 
broker about April 20th, he did not represent McLean in 
connection with the Washington Post (R. 79), but he re- 


i 


2b 
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membered being in Flannery's office with McLean and the 
question of the Lawrence offer coming up; that the first 
offer of May 9th was prepared by Lawrence’s attorney and 
Peyser thinks that it contained nothing- about “approval of 
the Court;” that he had nothing to do with the preparation 
of the final Lawrence offer, but was referred to Flannery 
to straighten out kinks from a legal standpoint (R. 80): 
that between Mav 0th and June 2nd, he was in constant 
touch with Lawrence and McLean and could not tell whether 
he had anything to do with the intermediary offers during 
that period; that he was present when the offer of May 28th 
was signed and knew that it contained a provision that be¬ 
fore consummation of the sale, necessary steps would lu* 
taken to obtain approval of Court and in the final Lawrence 
offer the words “if possible" were inserted (R. 81-82) : that 
lie was present at the hearings in the Equity Cause on June 
17th and 20th and his law partner, Edelin, was present at 
tlu* first hearing on June loth (R. iff ). 

When asked in what capacity he appeared at the final 
hearing in tin* Equity (’ause, Peyser replied: “1 imagine as 
counsel for his (McLean’s) wife, whom I knew;” that lie 
remembers that he said that he appeared “as a friend of 
the Court ” (R. 92). 

Peyser also testified, on cross-examination: 

“I said again if it became part of the estate to pro¬ 
tect the Post, 1 was trying to save Mr. McLean the Post 
so that he would get a sufficient income out of the sale 
of it to give him somewhere around $150,000. * * * 

that would give him an income instead of sacrificing 
the Post” (R. 93). 


Peyser admitted that lie received Thom’s letter of June 
0th (R. 94), the day on which the Lawrence offer was con¬ 
ditionally accepted (R. 9), in which Thom said: "//' the 
transaction goes through , we think that 2% commission 
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would be ample. Will this amount be satisfactory to you?” 
(R. 31), and he did not answer that letter in jwriting “but 
spoke to him about it” (R. 94). I 

In response to questions by the Court, Peyser testified 
that the Trust Company insisted upon the clause that the 
approval of the Court be obtained if possible!, but he had 
nothing* to do with that; that was arranged betjween counsel 
for Lawrence and the Trust Company and all he did was to 
bring the parties together and get Thom toj say that he 
would take $3,000,000 (R. 04-95). 

On recross-examinalion, Pevser testified: 

i 

“Q. Then* you had nothing to do with ajny of the de¬ 
tails. Where the first one, the offer of Mkv 27th, said 
$500,000 in cash, 1 understand vou to sav [that vou got 
it up to $800,000? ‘ ‘j 

“A. Yes. | 

“Q. You did have something to do with the terms? 

“A. Of the terms, absolutely. 

• 

“Q. And wasn’t one of tin* terms that 
submitted to the Court for approval, and 
before June the 2nd, 1931? 

“A. I said that. 

“Q. You knew that was one of the terjns on which 
the Trust Company would sell? 

“A. Yes.” (R. 95.) j 


it should be 
vou knew it 


Mnitnu fur Directed 1 erdict. 

i 

At the close of plaintiff’s evidence, counsel! for the de¬ 
fendant moved the Court to direct a verdict jin its favor 
upon several grounds, all of which an* not set!forth in the 
record. In arguing tin* motion, the record shows that de¬ 
fendant’s counsel conceded that if the sale to Lawrence had 
been consummated, Pevser would have been entitled to a 

l m l 

commission of $87,500, but, whether it was necessary or not, 


i 
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Peyser knew that the Trust Company always insisted that 
the sale must receive the approval of the Court and that 
there would he no sale, and no commission to him, without 
such approval: Ithat, as an attorney, Peyser knew the rea¬ 
sons why the Trust Company insisted upon obtaining the 
Court's approval: that a former offer by Eugene Meyer to 
pay $5,000,000 for the Post had been declined because 
Homer and McLean would not consent thereto (R. 39), and 
tlie Trust Company was not willing to sell the property, in 
which McLean's infant children had a remainder interest, 
for $2,000,000 less than Mover's offer without submitting 
the matter to and without obtaining the approval of the 
Equity Court, which had assumed and retained jurisdiction 
of the McLean trust estate for the very purpose of giving 
instructions to tin* trustees (R. 24, 113): that Lawrence's 
offer itself showed that Laicmtcr also insisted that the ap¬ 
proval of the Court be obtained and the plaintiff's declara¬ 
tion was based upon that offer, a copy of which was atacheil 
to the declaration as plaintiff’s particulars of demand" (R. 
2-9): that tin* correspondence showed and Peyser admitted 
that he was entitled to a commission only “in case of a 
sale," unless the Trust Company blocked or prevented the 
sale (R. 77) and the Equity Cause hearings established the 
fact that Peyser's own client, Edward 1». McLean, and not 
the Trust Company, prevented the sale: that the Trust Com¬ 
pany recommended and urged that the sale for $3,000,000 
be approved by the Court. 


A tint tssmns of Plaintiff's ('onnsnl. 

In addition to Peyser’s own admissions (R. 77), his coun¬ 
sel made the following admissions in response to questions 
propounded by the Court : 

“Mr. Sullivan: We are perfectly willing to be bound 
by the terms of the Lawrence contract. We have 
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counted on the terms of the Lawrence contract. We are 
perfectly willing to rest our case on those jterms. 

“Tlie Court: That is, then, you concede that the 
terms and conditions of his contract of brokerage here 
that he should produce a purchaser who ijs ready and 
willing to pay $.*>,000,000, put up a deposit bf $20,000 as 
a guarantee of good faith, and $780,000 in cash and the 
balance in first bonds, and the contract to be approved 
by the Court; that was it. Do you concede jthat? 

“Mr. Sullivan: Xo, sir. ‘And the contract to be ap¬ 
proved by the Court’—but, the Trust Company before 
the consummation of the sale to take the necessary steps 
without cost to Lawrence to obtain, if possible, the ap¬ 
proval or ratification by the proper Court! of the Dis¬ 
trict of Columbia of the sale. 


“The Court: What do vou sav that means ? 

» *■ 

“Mr. Sullivan: That means— 


“The Court (interposing): That if you 


did not get 


it, the sale will go through anyhow? 

“Mr. Sullivan: Xo, sir. It simply means this: that 
the trustees are to report the matter to the Court and to 
obtain the approval of the Court if possible.! 


“The Court: Then, if they did not obtain the ap¬ 
proval of the Court, what? 

“Mr. Sullivan: If they did not obtain tile approval 
of the Court—if they do everything to obtain it, if pos¬ 
sible, if they do everything to make it possible to obtain 
it and do not obtain it, there is no liability. 


“The Court: No liability to Peyser? 


“Mr. Sullivan: Exactly. 

“The Court : You concede that? 


“Mr. Sullivan: Certainly. But if they 


fail to do 


everything possible or omit to do everything possible, 
they are liable. 

“The Court: But they are not called upon to prac¬ 


tice a fraud on the Court, or deceive the Court, but arc 
compelled to make full disclosures to the Court? 


“Mr. Sullivan: Exactly.” (R. 114.) 


i 

i 

i 

i 

I 

! 


i 
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Lower Court's Opinion. 

At the conclusion of the argument, Mr. Justice Luhring 
said: 


“Here is a very simple action at law where Mr. 
Peyser seeks to recover damages for the breach of a 
contract. What is the contract. 7 In determining that 
question, necessarily I must accept as true all the testi¬ 
mony in favor of the plaintiff here and any inference 
that may he drawn from that and, also, / must accept the 
statement of cun use! as to what that contract was. I 

do not think then* is anv difficultv about it. Here these 

• • 

Trustees, whose business it was to sell this Washington 
Post, said to Mr. Pevser: ‘If vou will bring to us an 
offer for the purchase of the property that the Supreme 
Court of tin* District of Columbia will approve, we will 
pay you this commission'. That is, substantially, what 
the thing amounted to. They said, of course, they would 
bo willing to soli for $3,000,000: thev described the 
terms that we have been talking about here, $20,000 in 
cash with the offer, and so forth. Xow, Mr. Peyser does 
bring an offer to carry out the terms that they prescribe 
and lay down. The defendant here accepted that offer. 
Xow, the question arises, when that was done and they 
accepted the offer, was Mr. Peyser entitled to a com¬ 
mission then? He performed his contract to produce 
the offer, but there is the rub: There was this other con¬ 
dition that entered into it, ‘If you will bring us an offer 
that the Court will approve, we will pay you the 
commission.' 

*‘Xow, the Trustees come into the Court as thev are 
required to do. They submit the whole matter to the 
jurisdiction; of tin* Equity Court. The Trustee is an 
officer of the Court. The Trustee presents the condi¬ 
tions of sale, recommending it. Xow, still, is Mr. Peyser 
entitled to a commission? He is not entitled to the 
commission unless the sale was absolutely consummated 
and if the consummation of the sale is prevented by an 
act of this defendant here. In* is entitled to the commis¬ 
sion. Xow had the Court approved this offer and said: 
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i 


j 

i 

i 

| 


‘Fine, that is all right’, and then the Security people 
for some reason failed to carry out the contract, I can 
see where Mr. Peyser would be entitled tp his commis¬ 
sion, but it was absolutelv necessary that the contract 
be approved by the Court and when lie bad produced 
such a contract as that, one the Court would approve, 
he had fulfilled his contract and they owed him this 
money even though the contract was not consummated 
by reason of the Trust Company. I shall instruct this 
Jury to return a verdict in favor of the defendant.” 
(R. 115-116.) 

Verdict and Judgment for Defendant . 

i 

Thereupon, pursuant to the Court’s direction, the jury 
returned a. verdict in favor of the defendant, judgment was 
entered thereon and from such judgment, the plaintiff per¬ 
fected this appeal (R. 19). 


i 

i 


i 

i 

I 

i 


i 


i 
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ARGUMENT. 

Counsel for the appellant has grouped his assigned errors 
and has restated them in the form of four propositions set 
forth on the fifth page of his brief. Appellee replies to 
these four points in the same order. 

I. 


The cause should not have been submitted to the jury. 

Facts 1ndispufed . 

All of the facts above stated were developed in the course 
of the evidence offered by plaintiff and, for the purposes 
of the motion for a directed verdict, were assumed to be 
true. 

On page 7 of his brief, counsel for appellant, after re¬ 
viewing the testimonv, states: 

“On this testimony, uncontradicted as it is , appellant 
was entitled to a verdict and judgment." 

The facts, therefore, being undisputed, the liability of the 
defendant depended upon a question of law to be deter¬ 
mined bv the Court. 


Peyser teas not entitled to commission because sale teas 
never consummated. 

The rule with respect to ordinary brokers contracts was 
quite concisely stated by the Supreme Court of the United 
States in an early case as follows: 

“ The broker must complete the sale; that is, he must 
find a purchaser in a situation and ready and willing 
to complete the purchase on the terms agreed on, be¬ 
fore lie is entitled to his commissions. Then he will be 


! 


entitled to them, though the vendor refuse to go on 
and perfect the sale.” 

McGavock r. Woodlief, 20 How. 221, 227. 

i 

j 

This rule lias been followed bv this Court in manv cases, 
including several decisions cited in appellantfs brief: 
Block v. Ryan, 4 App. 1>. C. 283; 

Dotson v. Milliken, 27 App. D. C. 500, affirmed in 200 
U. S. 237; | 

Fox r. Cohen, 34 App. D. C. 389; ! 

Shinn v. Evans, 37 App. D. C. 304. j 


The rule, however, does not prevent the broker and 
vendor from adding a condition and agreeing^ expressly in 
writing or impliedly by their conduct, that tin? broker shall 
become entitled to a commission only in case the sale is 
consummated, in other words, the law pennies the vendor 
and broker to enter into a “special contract ,whereby it 
is expressly agreed that the broker shall not receive a com¬ 
mission unless the property is actually sold to the purchaser 
produced by his efforts. 

Note, 51 A. L. R. 1399, citing cases. ! 


“The failure of the purchaser to carry out his con¬ 
tract. lias frequently been held or recognized as fatal 
to the broker's right to commissions undcf special con- 
fracfs by which commissions were dependent upon 
some condition beyond that implied by the ordinary 
broker's contract.” 

Note, 73 A. L. R. 929, citing cases. 

| 

Thus, in a controversy as to which of two!brokers was 
entitled to the commission, where it was distinctly agreed 
that the commission should be paid to “whoever sells the 
property,” this Court said: 

“Bv consenting to this new arrangement , no matter 

• O I 7 

what the previous understanding had beejn, the plain- 


i 

i 
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tiffs incurred the risk of competition and the chance of 
the loss of a commission even after the trouble and ex¬ 
pense of advertising had been incurred. 

' ’ the obligation to pay tin* commission must 

be confined to the terms in which it was expressed. As 
expressed, it was not to pay to one who might, by ad¬ 
vertising, find, and, by interviews, stimulate a pur¬ 
chaser; but to the one who should produce him and 
consummate the sale." 

Daniel r. Land Co., 9 App. D. C. 4S3 ? 489. 


Similarly 
guage of a 
nib* that a 


the Supreme Court recently adopted the lan- 
Xew York decision that “it is the established 
broker is iterer entitled in cow missions for un¬ 


success f iii eif oris. 

Crowe r. Trickev, 2<U C. 


s: ooc 



Having the foregoing principles in mind, the above sum¬ 
mary of the evidence shows clearly that Peyser was not 
acting under an ordinary broker's contract, but under a 
special agreement whereby In* understood that he would 
not become entitled to a commission unless and until the 
property was actually sold. 

In the first place, Peyser was not employed to find a pur¬ 
chasin' (P. df>), but, while serving as counsel for Edward B. 
McLean, he learned that the Washington Post was for sale 
and in connection with offers received by McLean from 
Hearst and P»lock ( K\ 72), he dictated two letters under date 
of April 6th and April IStli, which McLean signed and sent 
to Thom, saying that tin* price for the property included a 
commission to the broker, " if if is sold" (R.27,72). Shortly 
after dictating the letter of April ISth, it occurred to Pey¬ 
ser for the first time that he might get the commission and 
he then told Thom that he would expect compensation (R. 
77-78). 

As late as June (>th, the rale of commission had not been 
fixed and Thom wrote to Peyser: 11 If ihr transaction qoes 
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through, we think that 2% commission would he ample’ 
(R. 31). | 

That Peyser so understood the agreement isjshown by his 
own oral testimony. When asked whether the phrase in 

i 

liis letters that the “price includes a commission " did not 
mean that the commission was to be paid out nf tin* pur¬ 
chase price and that there would be no comnjiission, if no 
purchase price was paid, Peyser replied: “It| means 1 re¬ 
ceive a commission in a case of the sole; I should get it 
if the sale teas wade, or if it was not made \ if the Trust 
Company prevented tin* sale to be made, 1 wjns to receive 

the commission anvwav. * * *' If the sole is eousum - 

• • 

moled , I would receive" the commission (R. 77;). As shown 
below, the Trust Company did not prevent t)ie sale from 
being made. 

Counsel for the defendant conceded throughput the trial, 
first in the opening statement (R. 2d) and finally in the clos¬ 
ing argument (R. lid) that Pevser would hate been enti- 
tied to a commission of $87,500, “if the sale went through.” 
Counsel also contended and still contends that it lie converse 
is equally true that Peyser never became entitled to a com¬ 
mission because the sale was never consummated. 


Peyser was not entitled t<> a eotn mission heeguse the, sale. 

\ 

was never approved hy the Equity Court. 

' 

j 

In the course of his testimony, Pevser stated that, in his 
opinion, the Trustees of the McLean Estate! had power, 
under the McLean will, to sell the Washington 'Post without 
obtaining the approval of the Court (R. 74-75), but he 
offered in evidence a copy of the decree in Equity Cause 

i 

No. 35,390 appointing Edward P>. McLean co-trustee and 
retaining jurisdiction of the McLean trust estatje for the pur¬ 
pose of giving instructions to the trustees (R.j 24). As an 
experienced lawyer and as counsel for Edward). R. McLean, 
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Peyser knew that after the equity court assumed jurisdic¬ 
tion, the powers of the trustees were more restricted than 

thev were originally under tlie will. 

• * » 


“If trustees undertake to administer their trust 
without seeking tlie aid and protection of any court, 
they may exercise the discretion, and execute the 
powers conferred on them by the instrument creating 
the trust, and equity will not generally interfere with 
them, so long as they act in good faith and with fair 
discretion. But if, upon their application or that of 
their cestui quo trust, with their consent, a court of 
equity by an appropriate decree assumes jurisdiction 
of the trusts, and directs them to be executed under its 
direction and supervision, the authorities agree that 
the situation of tin* trustees is thereby so far changed 
that they niusl thereafter secure the sanction or ratifi¬ 
cation of the supervising court for the successive steps 
of their administration of the trust/’ 

Ootfsehalk r. Mercantile Trust Co., 10*2 Md. 526; 

Baer r. Kahn, 101 A11. 590, 599. 


Pevser also knew that, in 1929, Eugene Mover had offered 
$5,000,000 for tin* Washington Post (R. 39, 115) and that 
it. was entirely reasonable for the Trustees to insist upon 
the protection afforded by a full hearing before the Court 
and by securing the Court's approval before completing a 
sale for $2,000,000 less than the Meyer offer. 

However, whether it was necessary or not to secure the 
approval of the equity court, both the vendors and the pro¬ 
spective purchaser insisted upon such a condition being 
included in the contract. Plaintiff's declaration was based 
upon tin* theory that the approval of the equity court was 
a condition precedent to the consummation of the sale and 
the Lawrence offer, which contained a provision to that 
effect, was attached to plaintiff’s declaration as his “par¬ 
ticulars of demand'’ (R. 5-9). 
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On cross-examination, Peyser admitted that lie knew, 
prior to June 2, 1931, when the Lawrence offer was pre¬ 
sented to the Trustees, that the Trustees insisted that the 
offer should he submitted to the Court for approval before 
it became a binding contract (R. 95). Peyser could not 
claim that he had produced a purchaser willing to buy on 
vendor's terms until he obtained an offer containing such 
a condition and it did not become a binding contract, which 
would have entitled him to a commission, until the sale was 
actually approved by the Court. 

In fact, in his final argument, plaintiff’s counsel said: 

, 

“We are perfectly willing to be bound! by the terms 
of the Lawrence contract. We have eojunted on the 
terms of the* Lawrence contract. We jure perfectly 
willing to rest our cast* on those terms” (|R. 114). 

in other words, plaintiff's counsel conceded that Peyser’s 
alleged right, to a commission was not based upon an ‘‘ordi¬ 
nary broker’s contract,” but upon a “special jcontract,” in 
which the terms of the Lawrence offer were incorporated, 
and one of those terms was that the approval jof the equity 
court, had to be obtained before the sale could be consum¬ 
mated. Such approval was never obtained, It he sale was 
not consummated and Peyser, therefore, nevejr became en¬ 
titled to a commission. 

i 

Any deviation from the authority granted l|>y tin* owner 
to the broker is fatal to the broker’s right to recover com¬ 
pensation. 

lieu rich r. Sullivan, 52 App. D. C. 95. j 

In Bulloch r. Fisher, 58 App. 1). C. 1(>5, Bullcjch, a broker, 

i 

was employed by ancillary receivers of a corporation to 
sell certain real (‘state in the District of Ooljunbia. The 
broker obtained an offer of $280,000 less his jeommission, 

i 

which offer “the receivers agreed to recommend for ap¬ 
proval to the court. When the matter was submitted to the 
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court, another offer was submitted of $280,000 net, which 
the court approved, rejecting tin* offer submitted by” Bul¬ 
loch. Bulloch then asked leave to intervene in the receiver¬ 
ship case for the purpose of asserting; his claim for a com¬ 
mission. In denying- his right to a commission, this Court 
said: 


“Counsel for appellant seem to attach little impor¬ 
tance to the fact, of which appellant had notice, that 
the offer submitted by him would have to be approved 
by the court. 

m jjk M * m 

“Appellant had full notice that the offer submitted 
by him to the receivers would have to be approved by 
the court , and the court, in this instance, stood in the 
position of the owner. Any acceptance by the re¬ 
ceivers would not be binding upon the court, or be suffi¬ 
cient to establish appellant's claim for commission 
against the funds in the custodv of the court, until the 
offer was accepted and the sale approved by the court." 

According lo the record in tin* case, d . /. Peyser appeared 
as attorney for tin* broker, Bulloch, but at the trial of the 
present case, Peyser testified that he never heard of the 
case of Bulloch v. Fisher (R. 98). 

Sale was not blocked by Trust Company . but by Edward 
B. McLean. 

Where a broker has produced a purchaser ready and will¬ 
ing to buy upon vendor's terms and tin* sale is not consum¬ 
mated because of some fault on the part of the vendor, it is 
true that the broker may still be entitled to his commission. 
In other words, the broker is entitled to compensation if 
the vendors "without leyal excuse, refuse to complete the 
sale. ’' 

Mannix v. Hildreth, 2 App. 1). C. 259, 277. 
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The Supreme Court has stated tills corolla ijv to the gen¬ 
eral rule, as follows: 

“If the efforts of the broker are rendered a failure 
by the fault of the employer; if capriciously he changes 
his mind after the purchaser, ready andj willing and 
consenting to the prescribed terms, is produced; or if 
the latter declines to complete the contract because of 
some defect of title in the ownership of th<j» seller, some 
unremoved incumbrance, some defect which is the fault 
of the latter, then the broker does not los<j his commis¬ 


sions. 


Crowe v. Trickev, 204 U. S. 228, 239j. 


The broker must sustain the burden of proving that the 
failure to complete the sale resulted from somcj fault on the 
part of the vendor, or that the vendor capriciously or 
“without legal excuse” refused to complete jthe transac- 
t ion. 

Thus in tin* cast* of Dot son r. Miliiken, 27 App. I). C. 500, 
affirmed in 200 V. S. 22,7, upon which appellant relies, the 
owner of certain coal lands employed a broker to sell his 
property, representing to the broker that the Southern Rail¬ 
way had agreed to build a railroad giving access to the 
land. Upon this understanding, the broker iproduced a 
purchaser ready and willing to buy tin* land upon vendor’s 

i 

terms, but the sale “fell through” because tin* vjendor’s rep¬ 
resentations about the railroad wore erroneous. The Su¬ 
preme Court held that the broker was entitled to recover 
his commissions because the transaction failed °1* comple¬ 
tion solely as a result of the inaccuracy of vendor’s repre¬ 
sentations. 

With the foregoing authorities before us,j let us see 
whether the evidence in the present case proves that the 
sale of the Washington Post to Lawrence “fell through” 
as the result of any fault on the part of the jTrust Com- 
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panv or whether the Trust Company capriciously refused, 
without legal excuse, to complete the sale. 

The declaration alleged that the defendant and its co- 
trustee “promised and undertook to and with the plaintiff 
that they would take all necessary steps to obtain, if pos¬ 
sible, the approval" of the Lawrence offer by the Court 
(R. .’>), but the proof offered in support of this allegation 
was the conditional contract whereby the Trustees made 
such a promise, not to the plaintiff , but to David Lawrence, 
Incorporated (R. 5-9). 

Realizing that; the Trust Company did not owe as high a 

dutv to Pecser as it owed to Lawrence and that it was 

• « 

necessary for Peyser to allege and prove that the Trust 
Company was in some manner at fault, that it blocked the 
sale “without legal excuse." the declaration concludes with 
an allegation that defendant in violation of its promise to 
the plaintiff "withdrew tin* recommendation which it had 
theretofore made of the offer of David Lawrence, Incor¬ 
porated" ( R. 4) and thereafter the Trustees made no effort 
whatever to obtain the Court’s approval or ratification of 

the offer, “but, on the contrary, bv their acts and conduct, 

• • 

prevented such approval or ratification by the Court “ 
(R. 5). 

Peyser himself also realized that lie was not entitled to 
recover unless he proved that tin* Trust Company pre¬ 
rented the sale and he asserted as a conclusion that the 
Trust Company j “did block me and therefore it was not 
possible to sell” (R. 77-78). 

In a labored effort, therefore, to show that the Trust 
Company did something wrong and violated some duty 
which it owed Peyser, appellant's counsel unnecessarily in¬ 
creased the size of the record by inserting therein in e.r- 
fenso the preliminary offers of David Lawrence (R. 82-90), 
his amended offers (R. 96-101, 109-110) and the Hearst 
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offers (R. 102-105, 108-109), the details of >vhich throw 

! 

little, if any, light upon the issue in this case, i 

In a similar effort, appellant’s counsel devoted more than 
one-third of their brief (pages 12-23) to a detailed com¬ 
parison of the Hearst and Lawrence offers, shying that if 
the case had been submitted to the jury, plaintiff would 
have been able to show that the Hearst offer! was not as 
good as the Lawrence offer, apparently for tin} purpose of 
proving that the members of the Trust Company’s Execu¬ 
tive Committee, consisting of Corcoran Thom, jClarence F. 

! 

Xorment, William S. Corbv and Gilbert Grosjvenor, were 
all wrong because they disagreed with appellaint’s counsel 
when they, as a practical business proposition, I reached the 
conclusion that the final Hearst offer, especially from the 
standpoint of security for the deferred payments, was bet¬ 
ter than the Lawrence offer (R. 57) and for the purpose 
of showing that when the Trust Company’s President in¬ 
formed the Court of this opinion of its Executive Commit¬ 
tee, he violated some dutv which he owed to Pevser. 

• • j 

The accusation made at the bottom of pagb 25 of ap¬ 
pellant's brief, that appellee did not make fulli disclosures 
to tin* Equity Court, is entirely unjustified jand is not 
supported by the report of the proceedings jbefore that 

j 

Court in June, 1931, which are fully set forth jin this Rec¬ 
ord (32-71). | 

It seems quite unnecessary to repeat here the summary, 
made at the beginning of this brief, of the proceedings in 
Equity Cause Xo. 35,390. It clearly appear^ therefrom 
that the sale was not prevented by any action t^iken by the 
Trust Company, but was blocked solely and wholly by the 
action of plaintiff’s client, Edward B. McLean, in with¬ 
drawing his consent to the sale to Lawrence |and his re¬ 
fusal to approve, in his capacity as a Trusteje, or as an 
individual beneficiary under his father’s will, Of any sale 
of the Washington Post to anybody (R. 66). 


i 

i 

; 
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On June 1J, 1951, pursuant to the provisions of the* Law¬ 
rence offer, the two Trustees, McLean and the Trust Com¬ 
pany, filed a petition expressly praying: that the Lawrence 
offer be approved by the Court (R. 25-27). Throughout 
the hearings on June 15th and 17th, counsel for the Trust 
Company repeatedly urged that the Lawrence offer be ap¬ 
proved without d old if, but others present at the hearings 
requested postponements. 

At the first hearing on June 15th, the Lawrence offer 
was not approved by the Court, not because of any action 
taken by the Trust Company, but because the Guardians 
ad litem of McLean’s infant children requested Lawrence 
to submit an amended offer to buv the stock instead of 
the assets of the Washington Post Company (R. 40) and 
the Court instructed the Trustees that it was their dutv 
to receive and report upon such amended offer (R. 42-43). 

At the second hearing on June 17th, tin* Lawrence offer 
was not approved by tin* Court, not because of any action 
taken by the Trust Company, but because counsel for Mc¬ 
Lean stated that he wanted more time within which to con¬ 
sider and compare tin* Lawrence and Ilearst offers ( R. 40) 
and he was opposed to the second Lawrence offer (R. 50), 
which tin* Trust Company considered better than the origi¬ 
nal offer (R. (>3)J Another postponement was then ordered 

bv the Court, not because* of anv action taken bv the Trust 
• • • 

Company, but because counsel for several prospective pur¬ 
chasers, including W. C. Sullivan, who now represents 
Peyser, asked for additional time within which to submit 
other offers (R. 49, 55). At the conclusion of this hear¬ 
ing, the Court stated: 

O 7 


“There is a serious question whether with him (Mc¬ 
Lean) opposing that second offer l have any right to 
consider the acceptance of it. 1 suppose he has the 
right to withdraw the approval of the first offer at 
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any time lie wants to. I should think it would be much 
wiser to have the trustees act together if possible” 
(R. 54). j 

| 

The Court then admonished the Trustees jthat it was 
their duty “to receive a good offer up to the ljast minute” 
and to make their recommendation to the CouH in regard 
thereto (R. 55). 

At the third and last hearing on June 2(>th, the Lawrence 
offer was not approved by the Court, not because of any 
action taken by the Trust Company, but because Peyser’s 
client, Edward B. McLean, withdrew his approval of the 
first Lawrence offer and, as an individual and as Trustee, 
declined to approve any sale of the Washington Post (R. 

i 

(>(>). It is true that the Trust Company reported to the 
Court that it had received amended offers from! Hearst and 
Lawrence: that after careful consideration, the [Trust Com¬ 
pany's Executive Committee reached the conclusion that 
the Hearst offer was better (R. 57). The Trust Company 
then exhibited an n//executed draft of a petition Recommend¬ 
ing approval of tin* Hearst offer, but that action cairn* to 
naught because .McLean, as Trustee, declined to join in the 
recommendation, and, as the individual who jliad power 
under his father's will to veto a sale, McLean jdeclined to 
approve a sale to Ilearst. It was not the Trust Company, 
but McLean's attorney. Eraser, who then asked the Court to 
dismiss the proceeding (R. 57). 

When the Chancellor finally asked whether tile [Trust Com- 

j 

pany considered “this is withdrawn,” counsel for the Trust 
Company replied: 

“Xo, no. We have made the recommenjdation and 
we submit the matter to the Court, but we say that in 
view of the provisions of the will and the attitude of the 
co-trustee, there is really nothing before thje Court on 
which to act” (R. 70). 
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The Court adopted that view and concluded the hearing, 
saying: 

“I think the 7 'rasters performed their duty in report¬ 
ing this matter to the Court originally and Mr. McLean-, 
or any one else, has a right to change his mind” (R. 70). 


Certainly, such testimony does not support the allegation 
of the declaration that the Trust Company ” prevented" the 
approval of the Lawrence offer. On the contrary, the above 
testimony shows that the Trust Company did everything 
possible, to secure the approval of the Lawrence offer, and 
at the same time performed its duty as Trustee by making 
full disclosures to the Court with respect to the various of¬ 
fers submitted bv both Hearst and Lawrence. Having fol- 
lowed this course, the Trust Company was and is under no 
liabilitv to Pevser, according to the admissions of bis counsel 

» ft V 

in response to the final questions of the Court at the trial, as 
follows: 


“The Court: Then, if they did not obtain the ap¬ 
proval of the Court, what ? 

Mr. Sullivan:: If they did not obtain the approval of 
the Court—-if they do everything to obtain it, if pos¬ 
sible, if they do everything to make it possible to obtain 
it and do not obtain it, there is no liability. 

The Court : -Vo liability to Peyser? 

Mr. Sullivan: Exactly. 

The Court: Yon concede that? 

M r. Sullivan : Certainly. But if they fail to do every¬ 
thing possibe or omit to do everything possible, they are 
liable. 

The Court: But they are not called upon to practice a 
fraud on the Court, or deceive the Court, but are com¬ 
pelled to make full disclosures to the Court? 

Mr. Sullivan: Exactly” (R. 114). 
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i 

_ I 

The question asked plaintiff, “To what- extent do you do 
a brokerage business?” was pertinent, but ev£n if it was 
improper, it had no effect on the Court’s decision of the 
question of law. 

Perser was more than an ordinary witness,! he was the 
plaintiff in the case and, for the information oi the jury in 
the event the case should be submitted to the jury, the de¬ 
fendant was entitled to show the nature of his business and 
occupation, as well as his professional relationship to Mc¬ 
Lean and the capacity in which he acted while dealing with 
McLean and the Trust Company in connection with the 
proposed sale of the Post. 

Peyser had already testified that he had bedn McLean’s 
• % 

personal attorney for months and he continued in that 
capacity during the period of the Post negotiations and 
afterwards until Xovember, 1931. When he later sued Mc¬ 
Lean for “professional sendees rendered,” jiis affidavit 
eoyered a period extending from February 24, 1931, 
through Xoyember 16, 1931 (R. 111). In dictating the let- 

i 

tors of April 6th and 18th relating to the proposed sale of 
the Washington Post, he acted as McLean’s qounsel. He 
withdrew as counsel in the Post matter and Assumed the 
role as “broker” only during the short period! from April 
20th to June 6th, 1931 (R. 77-78). For his efforts during 
that short period, which culminated in no benefit to the 
McLean Estate, he now seeks the modest sunt of $87,500. 
According to his affidavit, beginning on June 16, 1931, the 
day on which the Lawrence offer was conditionally accepted, 
he immediately took active charge of a legall matter for 
McLean (R. 111). j 

It if was error to admit the question, the errojr was harm- 
less because the plaintiff’s answer that “he does not do a 
brokerage business,” which he amplified by isaying that 
“this was the first newspaper he ever sold,” bad no effect 
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on the Court's final ruling that the plaintiff was not entitled 
to recover. Counsel for defendant never claimed that the 
plaintiff would not be entitled to a commission merely 
because he did not conduct a regular brokerage business. 
The question and answer would only have become of some 
slight importance, if the case had been submitted to a jury. 


III. 


The question whether prior to June 26, 1931, Peyser 
knew that the Trustees were considering other offers, was 
also pertinent, but had no effect on the ultimate result. 


Plaintiff objected to above question on the ground that 
there was no showing that the Trustees had considered 
other offers prior to June :2(>, 1931, but the plaintiff an¬ 
swered the question in the affirmative, that is, that lie did 
know that the Trustees were considering other offers 
(R. 79). Furthermore, Peyser was personally present at 
the hearing on June 17, 1931, in the Equity Cause, when 
the Ilearst offer was being considered, and he spoke up in 
the meeting to sav that McLean was not interested in anv 
offer other than that which might be submitted bv his wife 
(R. JO). Peyser knew, therefore, that both Trustees wen* 
considering other offers. Certainly this question and an¬ 
swer could not have had anv effect on the Court’s decision 
to direct a verdict in favor of the defendant. 


IV. 

The lower Court did not err in denying plaintiff’s motion 
for leave to amend and his motion for a new trial. 


In violation of Paragraph 1(d) of Rule V of this Court, 
appellant's counsel have included in the transcript of the 
record their motion for a new trial and the “reasons as¬ 
signed therefor” (E. 15). If the lower Court was right in 
directing a verdict for the defendant, it was right in denv- 
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ini*’ the motion for a new trial, which did not introduce any 

I 

new elements in the case. 

During the argument of the motion for a directed verdict, 
after the close of plaintiff’s evidence, counsel for the de¬ 
fendant called attention to a variance between |tlie pleading 
and proof in that the declaration alleged that the Trust 
Company “in icriinuj" withdrew its recommendation of 
the Lawrence offer and plaintiff certainly did jnot produce 
any such irrittrn instrument. The draft of ajpetition ex¬ 
hibited at the final hearing in Kquity Causej Xo. 3'),390, 
which draft was never executed or filed (R. 57-(f3) certainly 
did not constitute a tcritfcn withdrawal of thejTrust Com¬ 
pany's recommendation. In fact, the Trust Company did 
not, in any form, withdraw such recommendation (R. 70). 
Plaintiff’s counsel then prayed and was given leave to 
amend (R. 15) and on July 8, 1933, tiled an amended fifth 
paragraph, ill which he omitted the words “in writing” 
and made some other changes therein (R. 10-lj7). During 
and at the conclusion of the trial, therefore, plaintiff was 
given every opportunity to state his case, orally and in 
writing, in any form that he desired. j 

X^ot until Julv 8, 1933, about ten da vs after tljie trial was 
concluded, did he file another motion for leavl* to amend 
by adding another count, in which he attempted jto set forth 
identicallv the came cause of action in a slightlv different 
form upon a slightly different theory (R. 17-19)j 

It was within the discretion of the Court to refjuse permis¬ 
sion to amend at that late stage, after verdict, and his ac¬ 
tion did not constitute an abuse of discretion. 1 ; There is 
nothing in Section 399 making it mandatorv onltlie Courts 
to allow amendments. 

Sell rot r. Schocnfeld, 35 App. D. C. 421; j 
Chunn v. Railway Co., 23 App. D. C. 551, which was re¬ 
versed on other grounds, 207 U. S. 302. 
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The plaintiff lias not been denied any right which he may 
have had because he has tiled a new action at law in the 
form in which he wished to tile an amended count and, as 
stated on page 30 of his brief, this Court denied his applica¬ 
tion fora special appeal from the action of the lower Court 
in overruling his demurrer to defendant's plea of res judi¬ 
cata to the declaration in the new suit (Original Cause Xo. 
3244 in this (kmrt). 

CONCLUSION. 

The evidence offered by plaintiff shows that plaintiff, an 
experienced lawyer, while serving as counsel for Edward 
B. McLean, learned that the Washington Post was for sale 
and learned of the provisions of the will of John R. McLean 
directing that, after the death of Francis T. Homer, no sale* 
of any of his newspaper properties should be sold without 
the consent of testator's son, Edward B. McLean. 

After dictating letters for McLean in connection with 

offers which had been submitted, it finallv occurred to Pev- 

* « 

ser that he might obtain the commission which the Trustees 
appeared willing to pay to any broker who might produce 
a purchaser willing to buy upon their terms. He knew that 
the Trustees always insisted that any offer submitted would 
have to be approved by the Court before a sale would be 
consummated and that the broker would be entitled to a 
commission only in case the sale was completed. 

Under such circumstances, Peyser happened to meet 
David Lawrence at a Gridiron Dinner, mentioned the fact 
that the Post was for sale and finally obtained an offer, in 
which Lawrence also insisted that the proposition be ap¬ 
proved by the Equity Court before it became a binding 
contract. 

The Trustees, in good faith, filed a petition recommend¬ 
ing that the sale to Lawrence be approved by the Court. 
^u 11 ^^ till 111 <11 in^. >; on the petition, Hearst submitted an 
offer and the Court directed the Trustees to consider and 
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report upon it. If Hearst had offered $4,000,000, obviously 
the Court would not have approved of a sale !to Lawrence 
for $3,000,000. 

i 

After careful consideration, the Trust Company’s Presi¬ 
dent informed the Court orally that the Company’s Execu- 
tive Committee considered the Hearst offer j better than 
Lawrence’s proposition, but that Edward B. McLean, who 
had power to veto a sale, had not given his ponsent to a 

i 

sale to Hearst. Thereupon McLean tiled a written state¬ 
ment withdrawing* Ids consent to the proposed jsale to Law¬ 
rence and refusing* to approve nu/f sale to anjvbody. Mc¬ 
Lean's attorney, Fraser, then asked that tlici proceeding- 
lie dismissed, whereupon counsel for the Trust Company 
stated that it had made its recommendation gnd had not 
withdrawn such recommendation, but in view pf McLean’s 

j 

attitude, there appeared to be nothing* before the Court for 
action. The Court then adopted that view of the situation. 

Peyser and his counsel both conceded that jthe plaintiff 

i 

was not entitled to recover from the Trust Company, which 
had been sued in its individual capacity and not as Trustee, 
unless the sale was consummated, or the Trust Company 
prevented the consummation of the sale, as alleged in plain¬ 
tiff’s declaration. j 

All parties agree that the sale was never consummated 
and the evidence offered by plaintiff shows Conclusively 
that the plaintiff’s client, McLean, and not thejTrust Com¬ 
pany, blocked the sale to Lawrence. 

It is, therefore, respectfully submitted thait the judg- 

i 

ment entered upon the verdict directed by the lower Court 
in favor of the defendant Trust Company; should be 
affirmed. 

Frederic D. McKenney, 

John S. Flannery!. 

O. Bowdotn Craigi^tll, 

. i 

Attorneys for\Appellee. 

(4881-C) 








